United States Court of Appeals 
for the 


District of Columbia Circuit 


TRANSCRIPT OF 
RECORD 


BRIEF FOR APPELLANT 


KSIG BROADCASTING COMPANY, INC. 


United States Court of Appeals 
for the District of Columbia Circuit 


Case No. 23, 766 


KSIG BROADCASTING COMPANY, INC. 


Appellant, 


FEDERAL COMMUNICATIONS COMMISSION 


Appellee, 


RICE CAPITAL BROADCASTING COMPANY 


Intervenor 


Appeal from Order of the 
Federal Communications Commission 


1737 DeSales Street, N.W. Arthur Stambler 
Washington, D. C. 20036 Lewis H. Goldman 


April 2,. 1970 Attorneys for Appellant 
KSIG Broadcasting Company, Inc. 


F CONTENTS 


AY oo™IOD 


AL LEUN 


TO RULINGS.... 


TTATULIARYV 
U MMARY 


SRGUMENT...- eee cece eceees 
Denial 
Crowley 
mmunications 
rima Facie 
's Showing 
mae tion 


4D 
Convenience 
Result That The Commis- 
sideration Of The Rice Capital 
ctive And Deprived Appellant 
earing On The Application..----- 15 


ed Of Its Rights To A 
‘The Commission's 
Its Review Board's 
usly Recasting De Novo 
-cision On Rice Capital's 
As To Reject Much Of 
d Exhibits/Testi- 
i Z3asis For 
26 


Com Substantial And Prejudicial 
eens The Review 
jious, Discriminatory 

In Weighing Rice 
KSIG In Its 


The Commission Committed Prejudicial And 
Reversible Error In Summarily And Perfunctorily 
Upholding The Review Board's Application Of 

A Different, Distor live And Unlawfully Demanding 
"Carroll'' Standard To This Case...... 


CONCLUSION... 


CASES: 


43 


S)occccccccccvcccece Sp 


6, 17 RR 2d 205 
PEER REDE AL Da 23 


F THE COMMISSION: 


Almardo: m Inc. 


BQBa (196T)-cennececccencceceee 3S 


39 


ns 
() ee ie 


fc 
° 


(iv) 
Missouri -llinois Broadcasting Co., 
11 FCC 344, 3 RR 2d 232 (1964) 


Niagara Falls Gazette Publishing Co., 
4 FCC 230 (1937) 


Paris Broadcasting Co., 


Texas Broadcasting Co., Inc., 
FCC 70-103, FCC 2d , 18 RR 2d 272 (19 0) 


Washington Broadcasting Co., Inc., 
FCC 70-31, FCC 2d , 18 RR 2d 160 (GOO) eterclelemsieiefonereioleronee = 


WHAS, Inc., 
31 FCC 273, 21 RR 929 (1961)...----sereeererereee 


REPORTS OF THE COMMISSION: 


Report & Order Regarding Interim Criteria to Govern 
Acceptance of Standard Broadcast Applications, 
FCC 62-516, FCC , 23 RR 1545 (1962)......- 


Report & Order Regarding AM Station Assignment 
Standards, et al. 
FCC 64-609, FCC » 2 RR 2d2d 1658 (Docket No. 15084). . 


Report & Order Regarding Interim Criteria To Govern 
Acceptance of Standard Broadcast Applications, 
FCC 68-739, 13 FCC 2d 866, 13 RR 2d 1667 (1968). 


*Notice of Proposed Rulemaking And Memorandum 
Opinion & Order Regarding AM Station Assignment 
Standards ct al. 
FCC 69-960, 19 FCC 2d 472, 17 RR 2d 1524 (‘Docket No. 18651) 9, 20, 21 


STATUTES: 


Communications Act of 1934, as amended 
47 U.S.C. 151 ct.seq.: 
‘Section 309(a) ~s Ne ROA AS OSD OROR IDS BOOS eh eo be MS 
Section 402(b) me DA Raa RDO ODN Sea D ad lo 


9n° 


OW oO 


ee ee 


Mathckekckcleletetetajelet 
aVs ceo ee eee eereeereeoereseeeeereeseeee eeceeeereeeeeeer eee 


Pe 


eS 
Hh - ” 


relied 


upon are marked by asterisks. 


QUESTIONS PRESENTED 


Whether The Commission's Denial On The Factual Record Before 

It Of A Hearing Issue On The Need For A Second Station In Crowley 
Contravened Statutory Requirements Of The Communications Act Of 
1934? 


Whether Appellant KSIG Was Deprived Of A Full And Fair Hearing 
By The Commission's Refusal To Review And Reject Its Review 
Board's Erroneous Recasting De Novo Of The Examiner's Initial 
Decision On Rice Capital's Financial Qualifications? 


Whether The Commission Committed Prejudicial Error By Failing 
To Review And Reject The Review Board's Wholly Inconsistent, 
Invidious And Discriminatory Standards In Weighing Rice Capital's 
Evidence As Against That Of KSIG In Its Conclusions On Rice 
Capital's Financial Qualifications? 


Whether The Commission Committed Prejudicial And Reversible 
Error In Summarily And Perfunctorily Upholding The Review Board's 
Application Of An Unreasonable, Distortive And Uniawfully Demanding 
“Carroll'' Standard To This Case? 


This case was not previously before this Court under the same 


or any other title. 


ly directed to the following 


avrention 


ications Commission in 


(A*86-88) 


(A. 48-85) 


(A. 8-47 ) 


(A. 1-7 ) 


“e to the Joint Appendix 


* References (A 
as filed with the Court on August 10, 1970. 


STATEMENT OF THE CASE 


This is an appeal, pursuant to Section 402(b) of the 
Communications Act of 1934 as amended, from a decision of the Federal 
Communications Commission refusing to review a Commission action, 
taken by its Review Board pursuant to delegated authority, which 
evidentiary hearing granted the application of Rice Capital Broadcasting 
Company (hereinafter Rice Capital) for a Construction Permit for a new 
AM broadcast station at Crowley, Louisiana. The appeal is being brought 
by KSIG Broadcasting Company, Inc. (hereinafter KSIG) licensee of the only 
radio Station KSIG at Crowley which was a participating party throughout 
the Commission's proceedings on the Rice Capital application. 

This proceeding commenced with the initial filing (on December 


10, 1962), of the Rice Capital application for a new daytime-only AM 


station at Crowley, a modest-sized community of 15, 617 people. Appellant 


KSIG, licensee of Crowley's existing full-time radio facility thereafter filed 
its "Petition to Deny or Designate for Hearing" the Rice Capital application 
which had been supplemented to correct certain congenital deficiencies in 
response to the Commission's request therefor in September 1963, and again 
amended in October, 1964, and thereafter amended.several times during the 
hearing process. Supplemental KSIG pleadings (and Rice Capital replies 


thereto) followed such amendments. 


resolution of the mat raised by the KSIG Petition 
the Commission's Order, issued August 
o Deny in accordance 
in Missouri-Illinois 
That Commission ruling 
urt in KGMO Radio-Television, Inc. 
(1964), reversing the Commission's 
application for a 
supra, delineated the type 
which the Commission 
a so-called "Carroll" 
another broadcast station in a 
1/ 
gz broadcast service. Since KSIG, in 
supplemental pleadings had obviously 


rtunity t I lata subsequently called for in 


the Commission by the said 


as originally filed and as before 
he Rice Capital application 


ication or, at the very least, its 


designation ing on following issues, with the burden of proof 


U.S. App. D.C.46, 25% F.2d 440 (1958). 


and the proceeding with the introduction of evidence thereon to be imposed 


upon the applicant: 


1. To determine if there is any need in Crowley or area 
for the proposed new broadcast station. 


2. To determine whether a grant of the application would 
result in such economic injury to existing local Station KSIG as would impair 
its ability to continue serving the public, and if so, the nature and extent 
thereof, the areas and populations affected thereby, and the availability of 
other broadcast service to such areas and populations. 


3. To determine whether there are adequate revenues to 
support more than one standard broadcast station in Crowley, Louisiana 
without loss or degradation of standard br adeast service to Crowley and 
surrounding area. 


4. To determine whether applicant's 
operating revenues, operating expenses and resulting pro 
reasonable and, if not, what reasonable level thereof be projected. 

5. To determine whether Rice Capital Broadcasting Company 
in view of its proposals as to staff, is qualified or capable of operating its 
station in the manner proposed by its application. 


6. To determine whether applicant is financially qualified to 
construct and operate its proposed station in particular view of such levels 
of operating revenues, expenses and profits (or losses) as may reasonably 
be projected. 


7. To determine what efforts, if any, were made by applicant 
Rice Capital Broadcasting to ascertain the program needs and interests of 
the community and area to be served, and the manner in which applicant 
proposes to meet such needs and interests. 


8. To determine in light of the evidence adduced pursuant to 
the foregoing issues, whether a grant of the instant application would serve 
the public intcrest, convenience and necessity. 


The Commission, in a Memorandum Opinion & Order released 


rranted in p: and denied in part the KSIG Petition to 


granted 


thereupon designated the Ri Capital application for evidentiary 


TIC TOU. & 


hearin 


@etermine wheth re adequate revenues to 
2 Neier: area proposed to 
proposal withou loss or degradation of 


applicant's (a) estimated 
i operating expenses for the first year 


construction 
of operation. 


revenues 


the light of the evidence adduced 


es 


issues, whether the applicant is financially 


of the issues adduced pursuant- to 
the application would serve the 


convenien 


e issues was ordered in response to the threshhold 
KSIG that: 
a economically non-viable community of 
not support more than one broadcast station without a demon- 
of existing radio service then being provided 
in the public interest 


those require CC standard to build and operafe the 


station without considering any possible revenues--the test then required 
under FCC standards, and still in effect, although since modified and made 
even more stringent. 

However, the Commission denied KSIG's request for earlier- 


indicated issues which would have explored: (a) the need for any new and 


———————————— 
additional radio station in Crowley; (b) the adequacy of Rice Capital's 


es “ee ———— 


proposal concerning its operating staff; (c) Rice Capital's efforts to ascertain 


the programming needs and interests of the city and area to be served, and 


} 


— 


how it proposed to meet them. 

Denying KSIG's request that the entire burden of proof and of 
proceeding with the evidence be placed on Rice Capital, the Commission 
instead placed b ; on KSIG with respect to Issue #1, the so-called 
"Carroll" issue. The burden of proof and of proceeding with the evidence 
with respect to Issues #2, 3, and 4 were placed upon applicant Rice Capital. 

The Commission's denial of KSIG's request for a hearing issue 
requiring applicant in light of KSIG's prima facie showing to demonstrate 
the need for a second Crowley radio station was taken in the face of the 
provision in the Communications Act of 1934 as amended which compels a 
determination--as does the Commission's initial designation Order--as to 
whether a grant of the application would serve the public interest, convenience 
and necessity. 

The evidentiary hearing on Rice Capital's application 


commenced in the latter part of November, 1966, and continued intermittently 


lly continued at the request of the 
however related to or 


none of which were 


nuance G hearing record 


Hearing Examiner released 
e Rice Capital application. 
comprehensive exceptions to the 
er of right by the Commission's 
Argument, the Review 
In it, the Board 
ecision aS a proper 
letely discarded the 


ice Capital's financial qualifications 


ia) Decision’s treatment of the "Carroll" 


extensive 


tantially different consideration and 


however, the Board reached the same end 


avcmien. 


treatment 


the Cormmission its "Application 


To Delegated Authority" which sought 


ard's Decision and the denial of the Rice 


the matter be returned to the 


v 


irony onthe issues so that KSIG 


and the public interest might for the first time obtain a full and fair 


hearing on the Rice Capital applicetion. On November 12, 1969 the 
2/ 
Commission by a 4-1 vote-- with Cornmissioner Cox dissenting (Chairman 


Burch abstaining and Commissioner Robert E. Lee absent) summarily 
and without opinion denied the KSIG Application For Review and thus finalized 
the grant of Construction Permit to Rice Capital. That perfunctory and 


summary denial is the subject of this appeal. (A. 86 - 88) 


2/ Commissioner Cox dissented, finding Rice Capital financially unqualified, 
and that KSIG had met its burden of proof under the Carroll issue. = 


the factual record before 
tation in Crowley, 
“equirement of the 
ilities be made which is 
An 
requested facility was a pre- 


to the very infancy of communications 


lecessor, the Federal Radio 


that over the many recent years the 


matter of absolute policy--and irrespective 


an issue to explore the need 


for a propose 


not only contravened the statutory commandment, 
inconsistent with the Commission's 
AM field. 
decade there s been a sharp change in the 


latory philosophy concerning AM stations in this general 


direction of restriction and limitation of further AM growth. In 1962 


the Commission invoked a "sreeze' to bring a limited halt to the further 


acceptance of AM broadcast applications pending further rule making 
1/ 


proceedings designed to limit future AM growth. In July, 1964, during the 


pendency of KSIG's protest to the Rice Capital application two years prior 


to the commencement of the hearing in the instant proceeding, new and more 
. . Ww bh -L. 2/ 
restrictive AM standards were adopted and the freeze’ was lifted. — 


In July, 1968, the Commission imposed still another “freeze” 


3/ 


on new AM applications. — That moratorium was likewise instituted with the 
stated objective of limiting further AM growth. Just seven months ago in 
September, 1969, the Commission proposed new and even more restrictive 
rules--together with another interim “frceze''--for revision of AM assignment 


standards that would all but eliminate the future grant of new AM stations 
4/ 
and even those to improve existing AM facilities. 


The Commission's expressed concern since at least early 1962 
and carrying through to the present time with limiting the further proliferation 
of AM stations required a particular exploration in this proceeding of the 


issue raised by KSIG's threshhold and prima facie showing as to whether the 


—_— 


City of Crowley needed an additional AM station. The necessity for such a 


eS SS ae ae 
J FCC 63-516, FCC__, 28 RR 1545. 

2/ FCC 64-609, FCC__, ° RR 21 1658 (Docket No. 15084). 

3] FCC 68-739, 13 FCG 2d 966, 13 RR 2d 1667, 

4] FCC 69-960, 19 FCC 2d 472, 17 RR 2d 1524, (Dockets 18651 & 18138). 
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Cro: 


Commission 


related hearing issues 
Ny qualified, so that such 
authorized, or (b) a net loss 


Were autnorie 


from the establishment of 
probing of the 
place is neither 
© permit a more basic 
need for the new Station. 
in the face of KSIG's 
g of no need for the new 
oncerning the need for a new 
disregarded its own enabling 
its own restrictive 
thus deprived KSIG as 


on probative issues 


ved of the full and fair hearing to 


ri 


Act and the Administrative 


rnamunications ! 


refusal to review and set aside the 


In so doing the Commission count- 


and distortion of proper 


d's abuse 


Hearing Examiner's admittedly defective Initial Decision to reach faulty 
findings and erroncous conclusions of its own as to the matter of Rice 
Capital's incomplete, superficial and basically undocumented showing of 
its requisite financial qualifications. The Review Board, 
consideration of KSIG's comprehensive record showing of 
financial incapability, has recast the entire decision on this issue, including 
jts consideration and arbitrary and ~discriminetory 2 limited 
portion of the material from the KSIG exhibits and testimony which the 
Hearing Examiner had erroneously rejected in toto. While entirely rejecting 
the Examiner's entire Initial Decision on this basic issue, the Board went 
on to commit its own fundamental errors by rejecting most of such KSIG 
attempted showing, notwithstanding that it had been probative, compelling, 
amply-documented, strongly grounded and entirely uncontradicted in the hearing 
record. 

Thus the Review Board's error in going beyond facts not of 
record was compounded by its subsequent rejection of most of such facts 


without any valid basis therefor. Therefore, even assuming, arguendo that 


the Board was justified in making a de novo determination of the adequacy 
J gs ce > 


of Rice Capital's financial showing, KSIG was nevertheless deprived of 

due process of law through the Review Board's failure to fully accept and 
eredit the entirely valid Basso testimony and exhibits in its decision on the 
financial qualifications issue on which basis it was required to deny the 
application as financially unqualified. The Commission's refusal to overturn 


this unjust, arbitrary discriminatory and improper review procedure by 


te 


StLmonyY 


»srror. 


applicable procedures for the 
its Review Board's inconsistent, 


treatment record evidence respectively 


basic financial question of 
of the Review Board's 


and gave dispositive 


uneducated and wholly unsubstantiated 


connected with Crowley's current broad- 


e for over six years). 


usiy--and without proper 


disregarded the compelling 
quacy and incompleteness of 


hstending that such KSIG testi- 


notwith 


o>] Manager based on 15 years of radio 


further was demonstrably the 


Purl 


f the relevant operating 


= the Review Board's unwarranted and 


nes 


respective testimony of the 


between 


reading of the Review Board's Decision 


supported by at most a brief dip into the background facts of record on 
the matter. Such a Review Board approach and its inevitebly erroneous 
result is not only contrary to the correct and complete facts of record 
herein but are further inconsistent with the Commission's decisional pre- 


cedents in this area of its consideration of application gualifications. 


Iv. The Commission further erroneously declined to revi 


and reverse its Review Board's determination on the “Cerroll” issue that a 


grant of the Rice Capital application would not result in a net loss or 
degradation of standard broadcast service to the Crowley area. In so doing 
the Commission reaffirmed the Review Board's reversible error of totally 
ignoring without any consideration whatever KSIG's comprehensive record 
showings of (a) its public service to the Crowley community during its many 
years of operation; (b) the manner in which such service would be adversely 
affected by the new Crowley station; and (c) the gross inability of the new 
daytime station to replace any part of KSIG's Crowley service to be lost-- 
all of which aspects inevitably go to the very essence of proof and decision 
on a "Carroll" issue. By letting stand its Review Board's fragmentary 

(and therefore distorted and meaningless) consideration of the "Carroll" 
issue which did not give any weight to KSIG's substantial record showings of 
these several basic "Carroll" aspects, the Commission turned the hearing 
on the "Carroll" issue into a nullity. Since these evidentiary showings of 


KSIG public service, the loss thereof and Rice Capital's inability to replace 


the 
public servant 


ion on 


a finding that 
+ 
.. 


t on Crowley's 
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ey 
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e 


ARGUMENT 


1 The Commission's Denial Of A Hearing Issue On The Need 


For A Second Station In Crowley Contravened Requirements Of The 


Communications Act Of 1934 Which, On The 


ideration Of The Rice 


Fair Hearing On The Anplication. 


The Commission's failure on the factual record before it to 


vad 


include a hearing issue on the need for a second station in Crowley, as 


requested by KSIG, directly contravenes the requirement the Communications 
Act of 1934, as amended (Section 309 (a)), that no grant of facilities be 
made which is not shown to be in the public interest, convenience and 
necessity. In accordance with this precept, KSIG requested in its original 
"Petition to Deny" the Rice Capital application--and on the basis of its 
detailed threshhold showing documented therein--that the Commission specify 

e 
an issue to determine whether there were any need in Crowley for the 
proposed second station. That Petition demonstrated that the Crowley 
situation was only the particular--albeit aggravated--expression in Crowley 


of the Commission's ex yressed policy concern over the national problem of 
i I y 


Attached to that 
of KSIG's long-time 
that there was no such 
the existence of a local radio 
needs for radio service, 
ewspaper media serving 
>monstrated 
o the desirability 
uch as this proposed for 


showing of the lack of 


appropriate regulatory policy--placed 


Sirmative burden to demonstrate that 
station. Only upon such 
stration to the contrary, 
in the face of the Section 
unications Act as as the Commission's 
the establishment of 


Since Rice 


should not have been gram ed without a full exploration in evidentiary 
hearing as to whether there was any need for the second Crowley station 


1/ 
it proposed. 


Although the early history of broadcast reg ation in this area 
is somewhat clouded in the mists of time and ambiguity, a review of that 
period indicates that broadcast applicants were required to make some showing 


of local need for the facility as a matter of course in order to justify the 


Commission's grant of a requested authorization. Need was then viewed by 
the Commission as a basic component of the public interest, although often 
expressed as much in terms of community interest in a radio facility or 
capacity to sustain it, as it was in the bare need for it. Thus, a scant two 
years after the 1934 passage of the Communications Act, the Commission 
denied an AM application because the record did not show the community 


would support a broadcast station, nor had the financially qualified non- 


resident applicant and his non-resident manager made any proper surveys 


to show that if the station were established, the applicant would have the active 


1/ In addition to the requirement of the Communications Act: (the Commission's 
own enabling statute) which calls for such a showing, it should be noted that in 
this very proceedi ng--as in every Commission hearing involving a request for 
new or expanded facilities--there is included an issue to determine whether a 
grant of the Rice Capital application would serve the public necessity as well as 
the public interest and convenience. However, the Commission has for some 
time been treating this necessity requirement as surplusage and of no indigenous 
effect or meaning whatever. 


~OmMMynNity ari sade: ing mpany, 
a : a ln ee me 
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COM UtLLe 


of "need" for new 


° . ’ w 
ignoring of "need" was 


ption that there 


sionist philosophy, it is at 
such as herein to reject 
there exists a threshhold 


the Commission's 


whe 


this same AM field. 


Commission position on this point 
220 (1937), where a 
Falls station. 


there was insuf- 


it was unlikely 


In the past decade, the Commission has become increasingly 
concerned with what it regards as the large-scale erosion of the AM spectrum. 
All of this has been in the direction of the restrictive “freeze” or “birth 
control" of new AM facilities, or even severely limiting the improvement of 
existing AM facilities. This new policy has been prompted by its recognition 
that the AM spectrum is becoming increasingly deteriorated from the technica 
standpoint based upon AM policy in which, without reference to need, AM 
applications have been accepted on an unplanned, individual, "demand" basis, 
and have been granted irrespective of any showing of need so long as the 

3/ 
applicant met minimum licensee qualifications, such as financial capacity. 


The Commission's long-standing concern with overcrowding in 


the AM field prompted it, on May 10, 1962--before the Rice Capital appli- 


cation was even considered by the Commission--to amend its procedural rules 


for the purpose of bringing a limited halt to the further acceptance of AM 
4/ 
broadcast applications pending rulemaking. Despite that partial restriction 


and in response to the basic allocations-application policies set out above-- 
the number of AM stations thenlicensed or under construction continued to 


increase. 


EEE 


3/ On the other hand, FM and television facilities are assigned on a planned 
basis pursuant to a nationwide Table of ANocations which first establishes a 
basic finding of need before an application can even be filed. In order to 
persuade the Commission to institute rule making proceedings to assign a first 
or additional IM or TV channel in a specific community, a strong showing of 
community need and comparative entitlement must first be made. (Sections 
3.202 and 3.606 of its Rules). 


4] FCC 62-516,___ FCC__, 23 RR 1545. 


. & v 


Q. 


Q, 1964--and long before the hearing 
after extensive rule making 
chnical standards and 
tem which prohibited 
in overlapping AM service. This system 
to prevent the continuous 


om the influx of new AM 


which the 1962 “freeze” had been 


er proliferation of AM 


was imposed to permit 


t 


1652 (Docket No. 15024). 
wledged that the Commission's previously 
i encouraging competition in the industry 
other objective of eradicating arcas 
AM radio underwent rapid growth, 
j.e., ‘first’, service remained to 


2 2d 1667. 


restrictive revisions of its AM assignment > That proceeding is now 


in process. Under its pending proposals, ions for new daytime 


stations and for major changes in daytime or most night-time facilities, 
would not be grantable as a matter of absolute policy unless they provided a 
first service to 25% of the proposed service area or its populations. 


Additionally, applicants for new facilities would have 


no available FM channel which could be used to serve any such unserved 


area. 


out that the number of AM stations had increased from 882 in 1942 to 4, 289 


in 1968. It observed that 


"| continuation of the present demand system 
and a large number of grants under it will substantially 
preclude the later making of other assignments, vhich 
might serve areas which are or will be more needful. 
AM spectrum space is scarce, and we believe the time 
has come to halt a large-scale erosion of it, on an 

" 


unplanned individual '@emand' basis . . - 


It is therefore clear that by the time the instant Rice Capital 
application was initially filed the Commission was already in full retreat 
from its unrestricted, expansionist philosophy as to AM eet and looking 
towards limiting further AM growth by more restrictive standards. The 1962 


freeze/inquiry had already commenced, and the Commission was actively 


on 


“> 


7/ FCC 69-960, 19 FCC 2d 472, 17 RR 2d 1524, (Docket No. 18651). 


crowded AM spectrum. 
time and on an 
ion has recently denied a 


> imtiprovea \l.c., 


Ireeaetorance 
inverfierence 


nt Ht 
mportant, 


inued degradation of the 


order to allow for better 


el available to the 
of expanded 
urbanized cormmunity (in this 


s found that these factors alone 


sady overcrowded AM band. 


FCC 2d_ 


by this Court 


in 560 Broadcast Corp. Vv. FCC __U.S.App. D. Cae F.2d 116617 RR 
2a 2054 (No. 22,471, decided October 14, 1969). 

Yet in here refusing to explore at hearing the issue of need 
for a new Crowley AM station--no matter what threshhold factual showing 
was made as to "no need"--the Commission has arbitrarily capriciously 
refused to do directly and effectively what it has elsewhere done indirectly 
and often ineffectively. This indirect Commission effort includes not only its 
adoption of somewhat more restrictive rules and standar 
but also the hearings on applications to explore such issues @s 
an applicant's financial qualifications. For here as well the Commission 
follows an indirect approach relating only to the demonstratio 
loss or degradation of existing service or to an applicant's private financial 
capacity to sustain operations; these questions are neither a lawful or effective 
substitute for the direct method of an evidentiary hearing on a need issue when 
that question is properly raised on a threshhold basis by an existi 
such as KSIG. 

It would therefore have been the only proper as well as 
preferable regulatory action for the Commission, and indeed it was so required, 


to make a frontal attack on this “overcrowding” problem in Crowley by 


requiring applicant Rice Capital to show a "need" for the facility when there 


was a threshhold KSIG showing of no need, rather than taking a collateral 


and less effective approach through avenues dealing with station revenues or 


~ 


mpe injury 2 ~existin tation. Especially so when, as here, 


d prima facie showing that there was 
prima g 


were shown not to reach the 
so that there was no opportunity to adjudicate 
uestion respecting such Crowley application. As 


> 


ly uncontravened showing (by Affidavit of its 


Manager, I i Or f its "Petition to Deny'’ demonstrated, 


sufficient service to the community of Crowley, 
limited means and with existing economic difficulties. 
The showing further demonstr 2t the proposed Rice Capital station 


eee 
would not serve eny new and underserved areas, and could not even replace 
the KSIG se to Crowley to be lost upon the new station's advent. z 
aspects in this regard on pages 43 - 
(..103-%, 207-214) 

persuasively demonstrated on this 
threshhold pri facie basis t there was no need whatever for the new 
Crowley AM station i igh “isting local radio service as well as the 
multiplicity of other broadcast an 2WiS media serving it and its area. 
Given the demonstrated circumstances of Crowley broadcasting and the 


Commission's increasingly restrictive AM policies over the past decade a 


substantial question was raised as to whether the unt of the new Crowley 
station would result in poor radio allocations and thus cont ene the basic 
regulatory standard of public interest, convenience and necessity According- 
ly, the Commission should have designated the Ri 2pital plication for 
hearing on the further issue as to whether 

proposed second station in Crowley. The Co 


applicant to show such need for the new facility in public interest as a 


prerequisite to its grant, violates the Communications Act as well as the 


requirement for fair and effective procedures set forth therein as well as in 
the Administrative Procedure Act. This failure--and i ulti restrictive 
this Court's reversal of the Commission' 


jn this as well as many other ways defective, erroneous and unlawful. 


ights To A Full And Fair 


Mies : 2 Tineantected 
wiucn z 3 es Uncontesreda 


to the heart of Rice Capital's 

proposed Crowley station was one 

ualified. To make that ultimate 

rmination the : included preliminary issues (1) to determine 
consiruction costs and estimated operating 
and (2) to determine the basis for 
year of operations. The Review Board 
's attack upon the fundamental defects 


Examiner's Initial Decision on this issue 


Decision ‘and issuing its own de novo 


Rice Capital to be financially 


however 


1/ As shown elsewhere herein, the Review 


Z0ard also made extensive 
revisions in the Exarnir s Initial Decision treatment of the "Carroll" 
issue which, while not amounting to its own de novo decision thereon, 
additionally recognized the alidity of that Examiner decision as any 
proper basis for the Commis: ion's ultimate 


rulings on any of the hearing 
issues. 


by picking and choosing without any valid probative basis therefor from 
among the totality of KSIG's evidence which had been tote ly rejected by 
Examiner to reach its own findings and conclusions that grossly 

reflect the complete and accurate facts of record herein. That re 
compels the ultimate ruling of Rice Capital failure to demonstrate re 
financial qualifications. 

The record before the Review Board the Commission demonsirated 
that Rice Capital's case on this issue was incomplet erficial, basically 
undocumented and therefore unreliable as a basis for findi it financially 
qualified. In the course of KSIG's extensive rebuttal 
erroncously rejected several exhibits prepared by KSIG's princi 
General Manager Louis Basso and a significant amount of proffered Basso 
testimony (both based upon his 15 years experience of station management 
in Crowley itself), all of which demonstrated that Rice Capital had wholly 
omitted or grossly understated many required station operational expenses, 
which in the aggregate left it far short of requisite financial qualifications. 
Detailed exceptions thereto were taken to the Review Board by KSIG to the 
Examiner's erroncous rejection of such meaningful exhibits and testimony. 
Recognizing the validity of KSIG's exceptions, the Review Board entirely 
discarded the Initial Decision and attempted to recast the entire decision 


on Rice Capital's financial qualifications, including consideration and use of 


the material in the rejected exhibits. However, it could not and did not 
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substantive merits of such data, discussed below), it was the Exami 
exclusionary decisions which precluded further and supportive testimony to 
such exhibits. Proper procedures in such circumstances required the Board, 
if it desired to so proceed in this matter, to accept all such KSIG showing 
in toto exc ept where it might arguendo be inherently incredible. Such a 
patchwork and piecemeal job of Board decision-writing on 2 grossly impaired 
record did not satisfy the requirements of due process. It also deprived 
KSIG of its rights to a full and fair hearing 

and the public interest to a comprehensive determination of hearing issue 

an appropriate record. Given the Board's clear recognition that the Examiner 
grossly erred in excluding such KSIG exhibits and testimony, the only 
appropriate procedural course would either have been (a) for the hearing 
record to have been reopened so that the complete facts of such exhibits and 


supportive testimony could have been adduced for proper decisional consider- 


ation; or (b) for the Board to have accepted in full all such KSIG uncontested 


exhibits and testimony except where inherently- incredible and to render its 


decision thereon. 

The requirements of due process--as well as of effective and fair 
hearing procedures therefor--precluded the Board's patchwork and de novo 
restructuring of the Examiner's decision, including the limited extent of its 
consideration of rejected exhibits and testimony. However, even assuming 


arguendo that the Board may proceed in this manner, it further and additionally 


irements of law, 


ration were to be given 
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amply -documented and uncontradicted. 
uniform acceptance of all such KSIG data, the Board has 
choice but to return the matter to the Hearing Examine 


consistent with its conclusions and so to derive a full and 


the matter. The Review Board followed neither alternative, and in selecting 


a hybrid procedure that was neither "fish nor fowl” i 


As 


basic errors which this Court should now remecy 
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ion that Rice Capital was 
to the factual record before it and 


invidious, discriminatory and 


Rite perer Asyale- ssoly 
DiS Eerroneous.y exclu 


dered by the Board, although it obviously 
in support of such exhibits which 


excluded). The demonstration of such 


to the nature of Rice 


exhibits and testimony were entircly 


prepared f 3 cred ugh its principals Edmond M. Keim, 


who was and een | the pust six years on the staff of a radio station 


some 1,500 miles from Crowley. Although Keim had 


at one time been on KSIG's staff, he had not lived in Crowley nor even s 
foot there since 1960. Most ch stir 7 2s based 


his unsubstantiated estimates eithe cumented by, nor fiowed 


his study of and/or contact wit e ‘ iers of the equioment or 


services to be required in connection with the proposed station's construction 
and first year's operations. Keim's estimates were sharply controverted by 
Basso's exhilits/testimony. 

In contrast, KSIG's estimates and % ony were entirely 
and proffered by Lovis Basso, its principal and General Manager 
Station in Crowley for the past 15 years, who was 
aware of and connected with the business life of Crowley and 
market. Each of KS1G's cost items was based upon Basso's 
preparation, and was entirely substantiated by his detailed review of the factual 
uisite equipment, mer- 


situation or documented by the suppliers of the req 
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le 


chandise and services to be required by Rice Capital. Basso's cost estimates 
(whether or not admittedinto evidence by the Hearing Examiner) were totally 


uncontradicted on the record. 


a 


1/ As but a few examples, KSIG's rebutial showing as to the taxes to be paid 

by Rice Capital was based upon the latter's proposed station payroll and salaries 
under the applicable local laws, such as workman's compensation; its showing 

as to Rice Capital's insurance costs was based upon a quotation supplied by a 
local insurance company for a Louisiana corporation; the telephone and clectrical 
cost estimates were obtained from those local companies for any minimum service 
required by such operating station. (See A. 222, KSIG Exhibit 70, rejected for some 
reason by the Hearing Examiner) 
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of KSIG's General Manager Louis 
the Necision rejected, demeaned, 


cracterizations that have no basis 


whatever in fact, wheher 


cornparatively. Thus, in the face of 


demonstrated fac 


timony was born of direct operating 


experience in Crowley and was otherwise amply-docume nted 
such Basso exhibits/testimony were repeatedly che 

as being only "contentions" 

(FN 10), or mere "belief" (FN 11), or "projecti 

or an "assessment" (Par. 6j), or only the 

(FN 14), "contended" (FN 15) or "averred” 

Such invidious and prejudicial distinctions were entirely out of place 
and grossly unwarranted in the Board's Decision. As Commissioner Kenneth 
A. Cox noted in his Dissent to the Commission's refusal to review the instant 
Review Board Decision: 


" . . The Examiner and the Review Boar 


th 


different standards to the evidence of the 
this issue. They PEENES the evidence of 

‘contention, ' 'estimate,' etc., while accep 

at face value though it also consustsa of opinions, 
estimates -- and despite the fact that on most items of 
the evidence of KSIG seems more reasonable and better ba 


familiarity with broadcast operation in the area involved. . . 
This is, it should be noted, wholly apart from the substantive evidentiary 
support for both parties' respective exhibits/test timony upon which basis 
appropriate findings and conclusions should have been drawn to accept the 
KSIG testimony/exhibits while rejecting those for Rice Capital. 


The Review Board committed severe and prejudicial error by so 


uncritically accepting Rice Capital's showing while linguistically raising 


such minimizing questions as to KSIG's showing which was at the very least 


of equal weight and import. Needless to say, Rice Capital's estimates were 


tr - . " : ” 
projections , conjectures , 
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estimonial 
pejorative distinctions could 
nony in such a way 


some inher rreater weight 
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d have accorded KSIG's 
the Board by its improper 


result entirely apart 


inconsistency in favor 
evidence which was the 


technigue for so doing --related 


also erroneously 
:ras on which Rice 
not even offer any defense or justificat of avoidance to KSIG's 


compelling showing that Rice Capitel had either omitted or 
stated several basic cost items to station construction 
The record reveals many such instances. 

despite Rice Capital's binding lease commitment flatly 


continuing monthly rental on its proposed transmi site(including during the 
hearing) the Board refused to include such necessary 
determination on Rice Capital's expenses on the fallacious grou that to do 
2/ 
otherwise would be “unduly stringent”. In this way--whicl n be demonstrated 


with respect to most of the cost items-- the Board's 


resulted in a grossly arbitrary and wrong decision whict i fairly reflect 


the full record of probative testimony which the Board purported to apply. 
The Board's patently invidious and discriminatory 
record evidence demonstrates that prejudicial error of a substantial nature 


was committed in an erroncous conclusion as to Rice Capital's ability to meet 
p y 


those expenses which should by any fair evaluation be considered reasonable 


2/ As other examples, the Board dismissed as mere “contention” the unchallenged 
Basso testimony that Rice Capital could not practically carry out its proposed 
practice to tape its programs in its studio control room during broadcast operatio 
(which went to the costly need for a second studio), which Basso testimony was 
inter alia supported by a KSIG survey that not a single Louisiana broadcasting 
Station followed Rice Capital's proposed practice. Similarly, the Board rejected 
Basso's testimony as to an anticipated expense item for engineering accessories 
solely because of Rice Capital's assertions that it expected its Chief Engineer 

to supply his own tools and equipment, notwithstanding KSIG's uncontroverted 
showing that Rice Capital would be unable to employ broadcast personnel in 
Crowley at its proposed minimal salaries, much less require them to supply thei 
own tools. 
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Norman W. Henning, 
Moreover, applicants have been 
the burden of proof on financial and staffing 
did not directly reflect the costs of operating 


er concerned the indisputable minimum costs for 


stution such as Rice Capital proposed. 


issues where rebuttal evidence vitiated the reasonableness of first-year 
programming estimates. See also Chapman Radio and Television Co., 19 FCC 
2d 157, 17 RR 2d 60 (1969), a case strikingly similar to ins proceeding. 
There the Review Board rejected the undocumented estimates of TV 

applicant although it was an AM licensee in the same community 

of rebuttal testimony supported by the expertise of witnesses who had clearly 
established their qualifications to knowledgeably testify re arding certain cost 
items for television stations. 

The Review Board's Chapman decision--which is the most recent of a 
long line of Commission decisions so holding--clearly demonstrates that the 
Review Board's decision in the instant case is grossly inconsistent, erroneous, 
and must be reversed. In addition, it is also in conflict with this Court's 


latest reaffirmation that the Commission has a "statutory duty" to require 


applicants to establish their financial qualifications "as an important element 


of public interest". WEBR, Inc. v. FCC, __U.S.App. D.C. 5 F.2d 


16 RR 2d 2191 (No. 22,526, decided August 14, 1969). 

The Board therefore compounded the Examiner's exclusionary errors by 
rejecting in its own findings and conclusions such amply-documented and 
uncontested Basso testimony as to increased expense requirements that Rice 
Capital had cither omitted or grossly understated for such necessary 
operational factors as taxcs, insurance, news service, staff salaries, line 


charges, etc., ete., ete. (A. 52-66 ) 
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itself committed serious error by rejecting on a variety of fallacious bases 

most of the solid, documented and uncontradicted KSIG exhibits and testimony 

either rejected in his rulings or ignored in his decision. (A 
Given the Review Board's conclusion to discard 

decision in toto and to go on to its own de novo decision on this issue of 

financial qualifications, the Board was reguir 

to give proper weight to all of KSIG's convincing ex 


g 
including both those which the Examiner permitted into evid 

those which inexplicably were rejected’ by him. Accordingly, the 

Board's action in rejecting the majority of KSIG's sound, amply-documented 

and uncontradicted showing, while at the same time accepting the unsubstantiated 
Rice Capital estimates, constitutes error of such subsitantiel proportions that 

it cannot be permitted to stand. In accordance with the requirements of a 

full and fair hearing, the Review Board's de novo Decision should at the very 
least have credited in its entirety the persuasive and uncontradicted KSIG 
showing by exhibits and testimony of proper cost estimates. Unless the Board 
was prepared to proceed in that manner, it should have ordered the reopening 


of the hearing record so that the total of KSIG's probative showing (of exhibits 


and testimony) would be received into evidence and made the subject of a new 


and complete Hearing Examiner decision. But in purporting to reach a de 


novo decision on the entire record without giving proper credit to it, the 


Board has not only deprived KSIG of the requisite full and fair hearing in 


is demonstrably contrary to its 


Therefore, ommission's refusal 


mtravenes 


ive Procedure Act, 


precepts of < ni fairness, 


JV. The Commission Committed Prej idicial And Reversibie Error 
In Summarily And Perfunctorily Upholding The Re 
Of A Different, Distortive And Unlawfully Demanding 


This Case. 


Many Court and Commission -cision rer the years h 
clear the appropriate Carroll” standard to b 
issue is raised. Carroll Broadcasting Co. v. 
258 F.2d 440 (1958). The proper application of that 
to the protection of the public interest, inasmuch as the raising of 
“Carroll” issue is primarily on behalf of a public, rather 
Thus, this Court has consistently held that although the mere 
to an existing station is not an adequate basis for cenying an application for 
a new station, economic injury to an existing station becomes important if 


on the facts it spells diminution or destruction of the broadcast service being 


provided to the community. In such a case the effect ceases to be a matter 


of private «ncern and rises to the public's interest. WHAS, Inc., 31 FCC 
929 (1961). 

The Review Board grossly erred in applying 2: truncated and 
unrealistic "Carroll" standard in the instant case. It thus erred in making 
no findings whatever upon KSIG's comprehensive showing of several public 
service aspects of "Carroll" that are indispensible to a fair and meaningful 


decision on that issue. ‘These included: (a) KSIG's extensive public-service 


and area; (b) the 

new station's 

new station to replace 
o the net loss of existing 


these basic 


thout such particulars there can 
degradation” of existing service. 
revenues 
tation would result in reductions 


mming that would be inconsistent 


. 
the proposed Rice Capital station would be 


ion of KSIG's programming 
Review Bx j aly if : nese substantial KSIG showings 
the absence of any replacement 
Review Board entirely to disregard 
in its Decisi these detailed effects whic srant of the Rice Capital 
public service to the Crowley 


dernonstrates, KSIG offers no mere token 


public service programming to Crowley, but provides a substantial variety 
of such programming which compares favorably with that provided by major 
1/ 

facilities in much larger communities. At the same time, such substantial 
public service programs, much of which are unsupported by 

constitute a significant portion of KSIG's budget, so that the 

decrease in revenues caused by the establishment of a second station in the 
Crowley market were shown as invariably necessitating a sharp curtailment 


in KSIG's public service offerings to local citizens. (A.185-214 ) 


KSIG demonstrated by clear and unchallenged testimony that a 


very large percentage of the new station's proposed revenues ($60,000 for its 


first year of operation) would necessarily come from KSIG's existing revenues 


since there were little or no additional sources of revenues in this modest- 


1/ The record included voluminous and detailed data concerning KSIG's record 
of public service operations to Crowley and Acadia Parish. This covers both 
KSIG's regular as well as its non-regular public service programs, which it 
produces and presents at a substantial cost and time, effort and money. KSIG 
produces a significant number of regularly scheduled news programs to which 
it devotes a considerable amount of time and effort. For these it employs a 
full-time News Director, and makes continuing use of a full-equipped mobile 
unit, as well as a serics of "news stringers" throughout its coverage area. It 
regularly carries the programs of a national radio network (Mutual) and subscribe 
to the Associated Press News Service. In 1965 KSIG received the Associated 
Press Radio and Television Award for outstanding broadcast journalism. 

KSIG also regularly presents a heavy. schedule, of live sports 
broadcasts to serve local and area support interests. In 1966 it received an 
award from the Louisiana/Mississippi Associated Press Broadcasters for that 
year's best radio sports broadcasts. ‘The Station also has had a strong editorial 
voice in community affairs over the last decade. Its carefully-developed 
editorials are normally broadeast five times a day. KSIG's editorials have also 
reecived commendations from media organizations. > 

In addition to its regular broadcasts, KSIG from time-to-time 
carries special broadcasts on matters of local civie~interest and importance, 
including hurricane warnings, important civieCmeetins nd fund-raising activities. 

—— 


NAVAN 


While KSIG indicated that 


daily public service 
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ice ig also critical to the proper application 
standard 25 to such service being lost or 
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ue to such factors as Rice Capital's daytime facility (in contrast 


to KSIG's full-time operation), its lack of network affiliation, its 
and inadequate equipment (which did not include any mobile equipment 
as KSIG uses), as well as Rice Capital's less-ihan-adequate staff, policies 
and operational proposals that fell far short of KSIG's existing contribution 
in this regard. (A. 48 - 85) 

KSIG showed that the new station's entire 
operation would be marginal at best. Accordingly, the ineluctable conclusion 
from the complex of these several facts is that there would be a net loss 
or degradation of existing radio service to Crowley resulting from the advent 
of its sccond station. In that light the Board's failure even to address itsel 


to such aspects was a fatal flaw in its Decision requiring reversal. 


\ : E Sie geie 
"Carroll" protestants recognizedly bear a heavy burden of 


proof on that issuc. However, to accord with the requirements of due process 
as set forth in the Communications Act and Administrative Procedure Act, 
the Commission may not lawfully make that burden unreasonably heavy, if 


not impossible, by rejecting or ignoring meaningful showings which are made, 
2/ 


and imposing requirements for meaningless showings which are not. Yet the 


ee 


9/ There is no merit in the Commission's attempted reliance here on KSIG's 
purported failure to make some showing as to that limited area to be served 

by the new station beyond KSIG's own contours which might vield some new 
revenue sources for the second station. KSIG's clear and uncontested showing 
at hearing was that (a) such area beyond its contours was primarily an uninhabit 
swanp and (b) that the remaining limited part of it was made up of communities 
with their own local radio stations which received the vast’ bulk of their 
advertising revenues. In neither event therefore could this. area be looked to as 
a significant source of any new revenues for the second Crowley station. 
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sustain the ultirnate burden of 


this iss . ‘ has offered sufficient evidence to 


shift the burden of going forward with the evidence to the 

applicant. From my limited study of the record, it does 

not appear that the applicant has countered KSIG's showing 

by evidence of its own. - 
Further demonstration of the impossibility of burden is sovn by the fact 
that, so far as KSIG knows or can ascertain, throughout 
its entire history failed to uphold so much as @ $i thalleng new 
broadcast application on "Carroil" grounds. This Commission ¢ position 
against "Carroll" petitioners is here exemplified by 


and wholesale refusal even to consider KSIG's persuasive evidence in its 


"Carroll" decision. Such prejudicial error necessitates this Court's reversal 


of the Commission's (Review Board) Decision on the "Carroll" issue above. 


CONCLUSION 
In summary, the Review Board's Decision, which the Commis- 
sion refused to review, has deprived Appellant KSIG of that fair and compre- 
hensive exploration and evaluation of the Rice Capital application--and the 


many reasons which preclude its grant--to which KSIG was entitled as a 


matter of fundiamental due process and statutory requirements. The 


Commission's initial failure to add an issue as to whether there was any need 
for the proposed station, the Commission's failure to make findings of fact 

on evidence of record as required by proper hearing procedures, its arbitrary 
exclusion and/or ignoring of unassailable KSIG evidence of Rice Capital's lack 


of financial qualifications, and its outright disregard of KSIG's detailed 


* Crowley radio service 
ation--all have combined to 
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REPLY BRIEF FOR APPELLANT 


ARGUMENT 
Appellant K SIG’s Brief of April 2, 1970 set forth an appropriate 
tatement of the factual background ofthe matter supported by its compelling 
arguments as to why the Review Board's Decision granting the Rice Capital 
tion should be reversed and the matter 


r furth 
Brief of June 21, 1970 from the Commission's General Counsel 
a version of the relevant facts and circumstances which is so 
be termed the "Rashomon Syndrome" -- 
h varying versions of the same event as to almost make it 
1/ 
appear as if different events were involved.~ Given such varying views 
as to what p k place before the Commission places a substantial 
as this Honorable Court to ascertain the correct 
sion on the law reflected thereon. Appellant 
essary analysis the Court 
will conclude that it is KSIG's Statement of the matter which is more nearly 


correct and appropriate and should serve as the basis for the relief requested. 


Appellee's Brief seeks throughout to obscure or disguise the true nature 
pp 7 g 


of the hearing proceeding below. That is, one in which the Hearing Examiner's 
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i/ Rashomon was a post-World War II Japanese film released circa 1951 which 
gained considerable international fame. A Hollywood remake on n the same theme 


"The Outrage" was made in the mid-1960's. 


Initial Decision was essentially rejected and "junked" for its pervasive 


errors of commission and omission by the Review Board whose own largely 


de novo Decision was refused review by the Commission itself. On that basis 


the hearing below was sparse and distorted and far from the full and fair hearing 
required by law and to which KSIG was entitled. As but one example of the 
General Counsel's defensive rationalization of the proceedings below is its 
specious comment (p. 6) that the Review Board substituted its findings and 
conclusions for the Examiner's "in the interest of clarity and expedition". This 
Appellee view is later contradicted by its own more accurate characterizations 
(pp. 25, 29), but there is never the candid admission that the Initial Decision 
has by subsequent Commission action been rendered all but useless in the 
hearing process, and contaminated beyond later repair by the Board or 
Commission. 


I. The Hearing Should From The Very First Have Included An Issue 
As To "Need" For The New AM Station 


KSIG's Brief has demonstrated the compelling legal and policy basis 
upon which the Commission was required on the basis of KSIG's threshhold 
petition showing to designate a "need" issue for the hearing on Rice Capital's 
application. Appellee's attempted defense thereto is makeweight and ill-fitting 
to the facts of this case. Whatever policy the Commission may arguendo have 
had in the earliest days of radio to favor development of a second local outlet 
in a community, is now and has for many years been entirely subordinated to 
the other controlling allocations policies of a more restrictive nature which 


severely limit future AM growth. Appellee cites no recent FCC grant of a new 


} we ee 
allocations 


policy which it cites as having been born in 1939 


to maximize AM growth and service. 


The contemporary situation is quite 


cited or to-be-cited under this 1939 


UNCe ment 


xt provides a totally 


typical case today is one 
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A en = 
cradiv attractive ap 


ications are denied on the basis of 


currentiv restrictive p< 


sobs Serle 


S ame 


tter of general policy, for example, 


meets (as it rarely does) demanding 


mantra +, 


ments tor tne 


tne 


ment of new "white area" first service. 


shown to be applicable here to support the 


(See p. 5, hereinafter). 
goes so far as to distort Appellant's position 


lied that the Commission has 


strawrnan be permitted to divert attention 


which Appellee fails to answer. Rather, KSIG 


serted (pp. 16, 19) ; more restrictive AM standards reflect 


ission'’s reaction to the “over 


crowding" and technical] erosion of the 
AM spectrum which 


trun i on many occasions. Such attitudes 


special pertinence to new daytime AM stations. Tut 


whatever the Commission's reasons for such current policies, it is clear that 


they have severely lirnited further AM growth for the past decade or more, 


beginning well before KSIG's filing of its origina] petition to deny the Rice 
Capital application (Jt. App. 90-2) In that light, it was then and remains KSIG's 
position that it is legal and policy error for the Commission to ignore entirely 
the "necessity" aspect of the governing mandate of the Communications Act, and 
to flatly refuse as a matter of firm policy to regulate AM growth through the 
medium of the direct and effective "need" basis while seeking to limit such 
growth by indirect and less effective means. 

Appellee fails to even consider or to come to grips with KSIG's 
position on this issue. Namely, that where a protestent has made a threshold 
showing of a prima facie nature that there is no need for the proposed new AM 
station that the Commission should designate a "need" issue for the hearing 


and impose on the applicant the burden of proving at hearing that there is need 


for the facility. This is a conventional hearing procedure as to designating 


hearing issues and burden of proof (e.g., as in the case of financial or 

technical qualifications) and could easily be extended to such a critical issue 

as the basic need for the new station. The hearing ordered and held on the 

Carroll issue (see III, below) cannot be a lawful substitute for the "need" 

hearing which the Commission refused as a matter of policy to require. As 
already shown, the "need" issue with the burden of proof on the applicant is 

amore direct and effective way of dealing with the allocation problem than 

is a Carroll issue with the burden on the protestant to demonstrate through indirect 
and necessarily more speculative proof the adverse effect upon existing radio 


service from such a second station. Issuesas to both "need" and Carroll 


wid showd have been heard as a 
regulatory 


ishment of unnecessary stations that 


radio service. 


ie) 


rs in granting the Rice 


p. 11) that the proposed Rice 
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supported by any Commission 


in 
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KSIG's basic position 
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allocations s 


ures Concerning The Issue Of 


Cer 
wees 


oncously Resulted In A Grant 


) demonstrated in detail the extraordinary 


ind decisional processes followed by the 


SS ee eee — ee 
2/ While curre > 73. 37 ides Sorne lirnited dispensation to the daytime 

ns nunity's first station or when a new 25% ‘white 
area” first-service would be achieved, it does 


; not appear that Rice Capital's 


proposal could meet either of these requirements. 


Commission in considering and granting the Rice Capital application. Such 
procedures demonstrably resulted in an unfair and truncated hearing and in 
the erroneous grant of an unqualified applicant, or at least of one that failed 
to prove the necessary minimurn financial qualifications required by Section 
308(b) of the Communications Act. Appellee's Brief attempts to cast these 
Rice Capital procedures in the light of being no more than a routine agency 
treatment of a conventional issue. But the undisputed facts -- such as the 
Review Board's "junking" of the Examiner's Initial Decision to prepare its 
own de novo Decision, including some but not all of a mass of excluded Exhibits 
and testimony -- belie and defeat that effort. 

As part of this effort of ex post facto justification, Appellee's Brief 
(p. 23) distorts KSIG's appeal position as one allegedly going only to'weight''on 
the overall balance of the evidence adduced. This is quite untrue and 
inaccurate since as any fair reading of KSIG's Brief makes clear that its position 


on this issue goes to the absolute substance of the evidentiary record before 


the Commission on which there was lacking any valid basis for the Board 


to pick and choose from among the rejected KSIG Exhibits and testimony to use 


only that small and relatively innocuous part which it chose and to reject the 
great balance thereof notwithstanding its being soundly documented on the 
evidentiary record, in no way rebutted and not inherently incredible. Sucha 
conclusion is hornbook law of evidence and the requirements ofa full and fair 
hearing. The absence of precedential citation (called for by Appellee (p. 23)) is 
only a reflection of the truly unique nature of the Board's procedures in 
attempting to remake a faulty Examiner's decision de novo and then going on 


to the even more extraordinary procedure of using only part'of the data and 


> the remainder thereof. The Board 


Sontrol evidentiary principle that very credible 


sources is entitled 


here,so that the Board's 


icipated operational expenses 


d compelling than that 


tn that 
doe baiGe 


rticularly i nits w invidious, demeaning and inaccurate 
evidence which accepted Rice 
Such conclusions were not based upon 


the record ; in fact clearly contrary toit. (See KSIG's Brief, pp. 34-5 


for a fuller di on.) A lee’ i oes not even so much as refer to this 


ellee recognize the further 
; restrictive rulings of an 
in support of such rejected Exhibits. 
That defect i ord 5 not cured by the Board's later reversal of such 


Examiner rulings even as to those findings which the Board rade from such 


rejected Exhibits; this is espe rially true where the Board refused other important 


findings to be drawn from those once-rejected Exhibits. Given the Z0ard's 


proper reversal of the Examiner's erroneous rejection of such Exhibits (and 


supportive testimony), there was no valid basis upon which the Board could 
properly pick and choose from in and among those Exhibits to accept portions 
thereof for certain of its findings but rejecting others which were just as 
soundly documented, unrebutted and not inherently incredible. 

Appellee, like the Review Board before it applies discriminatorily 
invidious standards as between the evidence adduced by the applicant and the 
protestant that is entirely unrelated to the substance, weight and merits thereof. 
There is no presumption that inherently favors applicant's evidence, 
particularly in light of the statutory burden on the applicant to prove its financial 
qualifications. It therefore was and is legal error for the Commission to rely 
upon applicant Rice Capital's cost estimates simply because they were "neither 
patently unreasonable nor based upon the estimates of a person who is a 
stranger to the market in question" (Brief, p. 25), and irrespective of the fact 
that KSIG's estimates were infinitely stronger, more compelling and 
necessarily to be preferred in any comparative context, Furthermore, as KSIG 
has indeed argued (and contrary to Appellee's erroneous assertion, p. 28), 
many of such Rice Capital estimates were indeed "patently unreasonable" and 
made out of whole-cloth "guesstimates" by one who was a relative stranger 


3/ 
to the market.~ In contrast, the KSIG estimates were specifically documented 


een ee ——— 


3/ An estimate of insurance costs that omits an item for workman's 

compensation insurance required by law is "»atently unreasonable", as is 

failure to list a site rental cost that applicant is already paying under a lease. 
Similarly, first-hand knowledge of a market cannot lawfully be imputed to a 
person who has not set foot there or in the State for the past 6 years, and who never 
even spoke to anyone there nor in the immediate area in making its cost 


projections as to the specific broadcast positions involved. 


a careful local investigation 
power, telephone, insurance, 
operations. Thus, even 
and discussed all of these 
28) but which is not in 
; preferring Rice Capital's 
sertainly no basis upon which the 
invidious comparisons that unwarrantedly 
shown in KSIG's Brief. (Sec. III) 
ered in Appellee's Brief boomerangs 


-ise erroneous nature of the Commission's 


A typical such error and distortion is 


act that KSIG uses a chief engineer on a 


under the Commission's technical Rules, KSIG as 


without 2 full-time chief engineer 
. contract basis, whereas Rice Capital's 
» a full-time chief engineer on duty at all 
ervatively be at least four times as 
superficial and erroneous insurance 


ut requisite workrnan's compensation and other 


but rather 


liability insurance has already been shown (FN 3, above). Along the same 


lines, in a hearing on applicant's financial qualifications, it is simply 
impossible to understand how the Review Board could arbitrarily refuse 

even to consider as "unduly stringent" the clear and uncontested fact that Rice 
Capital is currently required to pay $700 a month out of its pocket in cold, 

hard cash as rental for its proposed transmitter site. Finally, as to Appellee's 
attempt (p. 29) to make much out of KSIG's Exhibit 7], this Exhibit is clearly a 
minor detail in KSIG's overall mosaic of careful and comprehensive 
documentation of all required expense items that was also shown by extensive 
oral (Basso) testimony at the hearing. Much more to the point is Exhibit 70 
(Jt. App. 222-4}which Appellee erroneously tries to slough off, that represents 
a summary of the proper Rice Capital expense items found in other Exhibits, 
some of which the Examiner had accepted and some of which, for some 
inexplicable and unstated reason, he had rejected. 

Appellant KSIG very much regrets that the record consists of a detailed 
and drudging examination, on an item-by-item basis of applicant's anticipated 
operational expenses. No such analysis is, however, required of this Court 
in passing upon the appeal, insofar as it could and should reverse the 
Commission's conclusion of Rice Capital's financial qualifications on either 
of these two basic distortive practices used to reach such conclusion: (1) 
the Board's refusal to consider and credit several proper expense items 
compellingly demonstrated on the record, and (2) the invidious decisional 


treatment as between the showings of the two parties herein. 
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he multiple Carroll hearings has resulted 
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Carroll hearing nothing more than a useless charade as far as its merits are 


concerned. See Commissioner Cox’s dissenting opinion to the Commission's 


Order, 


Carroll showing, 


that confounde 
Appellee, like the Board and Examiner before it, irmproperly seeks to 


limit and demean KSIG's Carroll showing. During the course of hearing KSIG 
5/ 
unrebutted evidence” that the Crowley 


5/ While Appellee characterizes this showing as argument, it was rather fact and 
part of a moSaic of facts to which the only Cornmission response is "not cnough." 


community could not support a second station without a resulting adverse 

effect upon the existing radio service which it is presently enjoying. There was 
nothing shown to the contrary,and no valid basis upon which the Board or the 
Commissioner could conclude otherwise. As but one cogent example, there is no 
effective response to, and no basis whatever not to, credit KSIG's detailed study of 
the entire Crowley business community to show the limited number of possible 
new advertisers to be served by the proposed second station,so that i 


revenues would largely be drawn from existing KSIG revenues. Appe 


continues to rely upon the same erroneous allegation in t 
that the proposed new Rice Capital station "would serve g outside of 
rovide a source of 


new revenues (pp. 3, 16). To the contrary, the recor 


its Brief p. 47, FN 2.) 

It is assuredly no answer to KSIG's detailed showings t 
interest would suffer from two Crowley stations through a reduction in the 
level of existing service (which is the appropriate standard set down by this 


Court in Carroll), for the Commission to justify its actions on the fact 


: : 6/ 
that KSIG has shown operating profits over recent years> The proper 


Carroll standard is one related to the impact on service and cannot be 


conclusively determined by reference to operating profits that will demonstrably 


disappear together with a station's public service upon the destructive 


G/ KSIG never so much as claimed that it would be driven off the air by the 
Second station, but showed only that its operation would be so impaired that their 
joint efforts would produce less public service to the Crowley community than 
KSIG had itself provided before. 
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The Commission's Delay In Reaching Its Final Decision Is 
In No Way The Fault Or Responsibility Of Appellant KSIG 


In closing, some final word is in order concernin 
Counsel's invidious comments inferring some dilatory tactics on the part of 
KSIG as an attempt "'to use the processes of the Commission to delay or prevent 
the authorization of competitive services... " (EN 7, pp. 15-16) In the 
context of this proceeding, KSIG deeply resents what it believes to be an 


z this matter before 


to deny the Rice Capital application on several gro 

as KSIG had every right to do under the Communications Act 

Commission procedures. KSIG thereafter prosecuted the hearing on Rice 
Capital's application when it was properly ordered by the Commission on @ 
number of issues which included not only the Carroll issue but also whether 
Rice Capital was financially qualified to own and operate the proposed 

station. As will be shown upon any review of the overall hearing record, KSIG 
has throughout gone forward with a conscious appreciation of its responsibilities 
to avoid just that type of conduct and result which Appellee's Brief 
unwarrantedly presupposes to be found here merely because of the long passage 


of time since Rice Capital's application was filed. However, that factor is 


in no way attributable to KSIG which at no time after the hearing commenced 


sought postponements to present its case or to file its pleadings (as the other 
parties have done). 


The delays to date have rather and almost entirely been the result of 


a combination of the several years it took the Commission to cm sider and 


by the substantial 
Ss confused and repetitive 
prosecuted three sive versions 
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uld not be distorted to 
cause r re. : 2n application for a new station notwithstanding 
a Commission licensee 


rm the establishment 


» demonstrated grounds 
be financially 
own and operate the proposed new Crowley AM station,and (2) 
record before it that the 


- affected by the establishment of the 


ew stati I jonorable Court sh ryerse the Commission's decision 


granting the Rice Capital application and remand the proceeding to the 
Commission for further procedures consistent with such mandate. 


Respectfully submitted, 


Arthur Stambler 


1737 DeSales Street, N. W. 
Washington, D.C. 20036 


August 10, 1970 
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Before the ‘ FCC 66-667 
FEDERAL COMMUNICATIONS COMMISSION . 85760 
Washington, D.C. 20554 


In re Application of 


Docket No. 16785 
File No, BP-15130 


Barton W. Freeland, Sr., Ls 0. Fremaux, ) 
and Edmond M. Keim d/b as ) 
RICE CAPITAL BROADCASTING COMP ANY ) 
Crowley, Louisiana ‘ 
) 
) 
) 


Requests: 1560kc, lkw, DA-D, Class IL 
For Construction Permit 


MEMORANDUM OPINION AND ORDER 

By the Commission: Commissioner Bartley concurring in the financial issue; 

Commissioner Loevinger abstaining from voting; Commissioner 

Johnson not participating. 

1. The Commission has before it for consideration (a) the above- 

captioned and described application, as amended; (b) the "Petition to Deny 
or Designate for Hearing" filed on December 10, 1962 by KSIG Broadcasting 
Company, Inc., licensee of Station KSIG, Crowley, Louisiana; (c) the 
"Opposition to Petition to Deny or Designate for Hearing" filed on January 7, 
1963 by the applicant; (d) the "Reply to Opposition to Petition to Deny or 
Designate for Hearing", £iled on January 25, 1963 by KSIG; (e) the "Supple- 
ment to Petition to Deny or Designate for Meaxving" filed on September 26, 
1963, by KSIG; (£) the “Amendment to Petition to Deny or Designate for Dearing 
in Response to Commission Inquiry", filed on October 9, 1964 by KSIG; (g) 
the "Reply to Amendment to Petition to Deny", filed on October 27, 1964, by 
the applicant; (h) the "Response to Rice Capital's Repiy", filed on 
November 6, 1964, by KSIG; (i) and other related picadings. 


2. The petitioner (XSIG) clleges standing as a "party in interest 
in this proceeding on “1 grounds that the proposed station w..s6d be 
directly competitive with its existi.g Station KSIG i.. auu.ence, adver- 
tising revenues and programming. The Commission finds that the petitioner 
has standing as a "party in interest" pursuant to Section 309(d)(1) of the 
Communications Act of 1934, as amended, and Section 1.580(i) of the Commis- 
sion's Rules. F.C.C. v. Sanders Bros. Radio Station 309 U.S. 470, 9 RR 2008 
(1940). : 


3. The petitioner requests that the Commiss «° deny the above- 
captioned application or, in the alternative, designate ic for hearing on 
the following issues; to cetermine whether there are, adequate revenues in 
the erea to support'more than one standard broadcast station in Crewley, 
Louisiana without loss or degradation of service to the area (Carroil 
issue 1/); to determine whether there is any need in Crowley or the area 


nD, 


l/ Carroll Broadcasting Company v. F.C.C. 258 F.2d 440 17 RR 2066 (1958). 
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for the proposed new station; to determine whether applicant's estimates 

of expected operating revenues, operating expenses and resulting profits 

(or losses) are reasonable; to determine whether the applicant, in view 

of its proposals as to staff, is qualified or capable of operating its 
station in the manner proposed; to determine whether the applicant is 
financially qualified to construct and operate its proposed station in 
particular view of such levels of operating revenues, expenses and profits 
(or losses) as may reasonably be projected; to determine what efforts, if 
any, were made by the applicant to ascertain the program needs and interests 
of the community and area to be served, and the manner in which the applicant 
proposes to meet such needs and interest (Suburban issue 2/); and to deter- 
mine, in light of the evidence adduced pursuant to the foregoing issues, 
whether a grant of the instant application would serve the public interest, 
convenience and necessity. 


4. The petitioner requests the specification of: a Suburban issue 
on the grounds that the applicant has not demonstrated that he has ascer- 
tained the particular programming needs and interests of the community 
sought to be served or how he proposed to meet the needs and interests of 
the community. The petitioner further contends that the application includes 
a program schedule which lists programs only by general classification 
without any titles or descriptions. The applicant, in its opposition 
pleading, alleges that two of the three partners in the applicant have been 
life - long residents of Crowley and that they have been engaged in civic 
and fraternal activities in the community. The applicant further alleges 
that the third partner (Edmond M. Keim), who will manage and operate the 
proposed station, has had over seven years of broadcasting experience in 
Crowley as a former member of the Station KSIG staff. In ‘an amendment 
filed on September 4, 1963, the applicant submitted a proposed program 
schedule, including specific program titles and descriptions, In addition, 
the applicant submitted the names of the community leaders and residents 
contacted to discern the programming needs and desires of Crowley. On the 
basis of these showings, the Commission finds that the applicant is sufficiently 
familiar with the programming needs and interests of the community so as 
to make the specification of the requested Suburban issue ‘unnecessary. 
Accordingly, the request for its specification as an issue will be denied. 


5. The petitioner contends that the applicant does not have the 
basic financial qualifications to construct and operate its proposed station. 
The petitioner asserts that the applicant's estimated operating revenues 
($60,000), estimated operating expenses ($48,000), projected level of 


2/ Henry et al (Suburban Broadcasters) v. F.C.C. 302 F,2d'191, 23 RR 
2016 (1962). 
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profits ($12,006), and proposed operating staff are impractical, unrealis- 
tic and inadequate to sustain its proposed operation. The Commission 
considers an applicent financially qualified if it can show that it has 
sufficient funds to complete construction and to meet all fixed charges 
and operating expenses during the first year of operation either by proof 
thet adequate funds are available and committed to the proposed station for 
this purpose without income or by convincing evidentiary showing that the 
available end committed funds will be supplemented by sufficient advertising 
or other revenue to enable the applicant to discharge its financial obliga- 
tions during the first year. Ultravision Broadcasting Co., et al., 1 FCC 2d 
265). By amendment filed in July, 1965, the applicant 

has indicated that it estimates that the down payment on equipment, payment 
and interest on an equipment contract and bank loan and operating expenses 
will total $62,132. To mcet these commitments, the applicant will have 
contributions to partnership capital in the amount of $20,000 and a bank 
loan of $10,000, a total of $30,000,. It is apparent, therefore, that the 
applicant must rely, in part, on anticipated revenue to meet fixed charges 
and operating expenses, The applicant has submitted a brief statement in 
support of its estimate of revenue which consists of an indication of the 
allowance for the number of spot announcements per week, the average rate 
per spot and the statement that the rates would be competitive with those 

£ KSIG. The applicant mentions rates shown on the KSIG rate card for 1958 
and some statistics on commercial practices of KSIG as contained in KSIG's 
latest renewal application. The Commission does not regard this as a 
persuasive indication of the availability of the advertising revenues in the 
proposed service arca nor is there any indication of what portion of those 
revenues will be available to the applicant. The applicant does not state 
whether it has commitmencs from potential advertisers. Accordingly, the 
applicant will be given an opportunity to substantiate its estimate of 
revenue. 


544, 5 RR 2d 343 (196 
t 


6. In support of its estimate of construction costs and operating 
expenses, the applicant has submitted an itemization of expenses. In the 
light of the fact that the applicant should be afforded an opportunity to 
substantiate its estimate of revenue and in view of the estimated operating 
expenses and construction costs which appear to be somewhat less than the 
average for similar operations, the applicant will also be permitted to 
adduce evidence in support of the estimate of the cost of construction and 
initial operation. Ultraviston Broadcasting Co., supra. 

7. The petitioner also requests the specification of an issue 
to determine whether, the applicant, in view of its proposals as to staff, 
is qualified or capable of operating its station in the manner proposed, 

The petitioner asserts that the applicant's staff of: seven full-time and 
two part-time employees is inadequate to effectuate its proposed programming, 
especially in light of the fact that 14 hours out of the 84 broadcast hours 


sh = 


proposed per week would be devoted to live programming. On April 1, 1963, 
the applicant submitted an amendment in which it reduced the amount of 
programming proposed to be devoted to live programming from approximately 
14 hours per week to approximatcly 9 hours per week, In light of the 
showings and descriptions submitted by the applicant in connection with 
its proposed programming schedule, the Commission is of the view that the 
9 hours per week is a proper classification of the applicant's Live 
programming. The applicant has provided adequate information as to the 
number of personnel involved and the allocation of functions, ‘The Commis- 
sion has considered the nature of the proposed programs and the manner in 
which the applicant proposes to present them, and is of the opinion that 
the applicant's staffing proposal is reasonable to enable it to effectuate 
its programming proposals. The facts relied on by the petitioner do not 
establish a sufficient basis for questioning these proposals. Accordingly, 
the requested issue will not be specified. 


8. The petitioner also requests the specification of an issue 
to determine whether there is any need in Crowley or the area for the 
proposed broadcast station. The petitioner asserts that there'is no 
such need because of the existence of a local radio service (KSIG) as well 
as a multiplicity of other broadcast and newspaper media serving Crowley 
and surrounding areas, ‘The petitioner contends that the appli¢ant should 
be required to show a need for the proposed station, citing Mountain Empire 
Broadcasting Co. 21 R.R. 630 (1961). However, this cited case is distin- 
guishable from the present situation in that it involved a proposed station 
which would have imposed substantial adjacent channel interference upon two 
existing stations. The burden was placed on the applicant to show that the 
need for the additional service outweighed the service which would be lost 
to the two existing stations. In the present case no such interference con- 
siderations are involved. The applicant proposes to estabdiish a second local 
standard broadcast station in a community which presently has only 4 single 
licensed brosdeast facility. Since there are no 307(b) 3/ or technical 
(e.g. interference) issues involved in this case, the applicant is not 
required to show a need for the proposed station, Furthermore, the petitioner's 
allegations that its station (KSIG) provides a local service to Crowley and 
that there are a multiplicity of other broadcast and newspaper media serving 
Crowley and surrounding areas are not sufficient, standing alone, to raise a 
substantial or material question concerning the need for the proposed new 
service. The petitioner has not alleged any other facts which would warrant 
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3/ Section 307(b) of the Communications Act of 1934, as: amended, provides: 
"In considering applications for licenses, and modifications and renewals 


thereof, when and insofar as there is demand for same, the Commission shall 
make such distribution of licenses, frequencies, hours of operation and of 
power among the several States and communities as to provide 4 fair, efficient, 
and equitable distribution of radio service to cach of the same", ; 
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the specification of the requested issue, The adverse effect, if any, that 
the proposed station would have on the public interest ig a matter which 

may properly be considered under the Carroll issue in determining whether 

a grant of the proposal would result in a net loss or degradation of standard 
broadeast service to the area. The petitioner's request for the specifica- 
tion of a separate issue on the need for the proposed new service will be 
denied. 


The petitioner, in its petition to deny, requests that a 
Carroll issue be specified on the grounds that the revenues in the area 
Carrol™ 


are inadequat another broadcast station without a net loss or 
r 


degradation of service to the area. In the Missouri-Illinois Broadcasting 

Co. case 3 RR 2d 232 (1964), the Commission listed the type of material 

that a petitioncr should submit in support of the request for a Carroll issue. 
Since the petitioner did not have notice of these new pleading requirements, 
he was given an opportunity to amend and amplify its allegations in support 

of the requested Carroll issue. The Commission has considered the petition 
to deny, as amended, 4s well as the applicant's response thereto. 


10. In response to the Commission inquiries, the petitioner 
supported his request for a Carroll issue with specific allegations of 
fact sufficient to show that a grant of the application would be prima 
facie inconsistent with the public interest standards of Section 309 of 
the Communications Aet of 1934, as amended, Although the burden on the 
petitioner is heavy, jt is not required to prove its case prior to : 
The Commission is of the opinion that the petitioner has met the 
pleading to the extent required by the Missouri-Illinoi 
case 3 RR 2d 232 (1964). The Commission finds that the petitioner has 
raised substantial and material questions of fact concerning the ability 
of the area involved to support a second standard broadeast station without 
a2net loss or degradation of service to the area, Accordingly, the appli- 
cation will be designated for hearing, specifying a Carroll issue. The 
burden of proof and proceeding with the introduction of evidence will be 
placed on the petitioner. 


adcasting Co. 


ll. There remains no other material or substantial questions 
of fact which would warrant the specification of issues in this proceeding. 
Accordingly, the petition to deny, filed by KSIG Broadcasting Company, Ince, 
licensee of Station KSIG, Corwley, Louisiana, will be granted to the extent 
indicated above and denied in all other respects. 


12, Except as indicated by the issues specified below, the 
applicant is legally, technically, financially and ‘otherwise qualified to 
construct and operate as proposed. However, the Commission is unable to 
make the statutory finding that a grant of the application would serve the 
public interest, convenience and necessity, and is of the opinion that the 
application must be designated for hearing on the issues set forth below. 


Se TENE AL AG AOE LE OS EEE ET 
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IT LS ORDERED, That, pursuant to Section 309(e) of the Communi- 
cations Act of 1934, as ameaded, the subjcet application IS DESIGNATED FOR 
“ BEARING, at a time and place to be specified in a subsequent Order upon 
yx the following issues: 


1. To determine whether there are adequate revenues to 
support more than one standard broadcast station in 
the area proposed to be served by the applicant's 
proposal without net loss or degradation of standard 
broadcast service to such area. 


To determine the basis of the applicant's (a) estimated 
construction costs, and (b) estimated operating: expenses 
for the first year of operation. 


To determine the basis for the applicant's estimated 
revenues for the first year of operation. 


> 


> — 


To determine, in the light of the evidence adduced 
pursuant to the two foregoing issues, whether the 
applicant is financielly qualified. 


x 
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To determine, in the light of the evidence adduc 
pursuant to the foregoing issues, whether a grant 
the application would serve the public interest, 
convenience and necessity. 


=: 
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IT LS FURTHER CRDERED, That the Petition to Deny or Designate 
for Hearing, filed by KSIG Broadcasting Company, Inc., licensee of Station 
KSIG, Crowley, Louisiana IS GRANTED to the extent indicated above and 
DENIED in all other respects. 


a a ae 
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IT LS FURTHER ORDERED, That XSIG Broadcasting Company, Inc., 
licensee of station KSIG Crowley, Louisiana IS MADE A PARTY to the 
procecding. 


a re 


IT IS FURTHER ORDERED, That the burden of proceeding with the 
introduction of evidence and the burden of proof with respect to Issue No. 1 
ARE PLACED on KSIG Broadcasting Company, Inc., the burden of proceeding with 
the introduction of evidence and the burden of proof with respect to Issues 
No. 2, 3 and 4 ARE HEREBY PLACED on the applicant. 
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IT LS FURTHER ORDERED, That in the event of a grant of the 
application, the construction permit shall contain the following condition: 

Pending a final decision in Docket No. 14419 with respect 

to pre-sunrise operation with daytime Facilities, the present 

provisions of Section 73.87 of the Commission Rules are not 

extended to this authorization, and such operation is precluded. 


IT IS FURTHER ORDERED, That, to avail themselves of the oppor- 
tunity to be heard, the applicant and party respondent herein, pursuant 
to Section 1,.221(€c) of the Co ission’s Rules, in person or by attorney, 
shall, within 20 days of the mailing of this Order, file with the Commis- 
gion in triplicate, 4 written appearance stating an intention to appear 
on the date fixed for the hearing and present evidence on the issucs speci- 


fied in this Order. 


IT IS FURTHER ORDERED, That the applicant herein shall, pursuant 
to Section 311(a) (2) of the Communications Act of 1934, as amended, and 
Section 1.594 of the Commission's Rules, give notice of the hearing, within 
the ti and in the manner prescribed in such Rule, and shall advise the 
Commission of the pubdlication of such notice as required by Section 1.594(g) 


of the Rules. 
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INITIAL SECT SION OF HEARI ss EXAMINE! 
SATA AL Cl oi GF ASAIN 


1. This proceeding concerns 
Rice Capital Broudcasting Company Gaean 
for a construction permit to construct an a 
1 kw, DA~D, Class II to be operated in Crowley) 
By Memorandum Opinion and Order (FCC 66-667), releas 
1968, the Commission designated the application for 
The hearing issues are as follows: 


i. To determine whether 

adequate revenues to support more than 
one standard broadcast station in the 
areca proposed to be served by the appli- 
cant's proposal without net loss or de~ 
gradation of standard broadcast service 
to such area. . 
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2. To determine the basis 
applicant's (u) estimated 
costs, and (b) estimated op 


penses for the first year 


3. To determine the basis for the 
applicant's estimated revenues for the 
first year of operation. 


4. To determinc, in the light of the 
evieonce adduced? pursuant to the two” 
foregoing issues, whether the applicant 
is f financially cualified. 


5. To determine, in the ij ght of the 
evidence adduced pursuant to the fore- 
going issues, whether a BOs of the 
application would serve the public int- 
erest, convenience and eee 


2. The Comaission's order made KSIG Broadcasting 
Company, Inc. (hereinafter KSiG), licensee of Station KSiG, 
Crowley, Louisiana a party to the proceeding. 


3. Tho burden of proceeding with the introduction 
nee and the burden of proof with respect to issue 4 
were a einer on KSIG. The burden of proceeding with the intro- 
duction of evidence and the burden of proof with respect to 
Issues 2, 3, and 4 were miaced upon the applicant. 


4. Prehearing conferences were held on September 6 

and September 26, 1966. liearing sessions began on November 10, 

1966 and were conducted on various dates thereafter. The record 
was closed January 11, 1968. On February 15, 1963 the Broadcast 
Bureau filed an unopposed motion for an extension of time within 
which to file its proposed findings from February 16, 1963 to 
March 1, 1963. The motion was recel ived too late for action de- 
fore the findings were due. The motion will be disposed of here- 
after. 


5, On February 21, 1967 KSIG filed an application 

=F renewal of i. ne broadcast License. On April 25, 1967 

Rice eae filcd a petition to deny the renewal, The grounds 
asserted by Rice Capital in its petition were that a hearing was 
being he2 in this case on the "Carroll" issue and if at that 
hearing 15 Getermined that there were sufficient revenues 

the area ort only one standard broadcasting station, a 
grant of ieIG's. Sens would be tantamount to a denial of Rice 
Capital's application. Cn Oetober 10, 1967 the Coxnission granted 


Rico Capital's pevition and deferred action on KSIG's renewal ap- 
plication pending the outcome of this nearing. 
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Issue_1 
(a) Servi rea 


6. Rice Capital proposes to operate daytime only 


@irectional on 1560 ke with a power of 1 kw in Crowley, 


Louisiana. Crowley is the parish seat of Acadia: barish, The 

only standard broageast station in Crowley is #%S1G, a Class IV 
station operating on 1 kw power nondirectional daytime and 250 
watts power nondirectional nighttime on a frequency of 1450 ke. 


7, The proposed 0.5 mv/fin service area of the appli- 
cant is somewhat larger than the 0.5 mv/fm service area of KSiG. 
KSIG serves all of headia Parish ang parts of Lafayette, St. 
Landry, and Vermillion parishes; also smaller portions of Evange- 
line, St. Martins, and Jefferson Davis parishes. The 0.5 mv/m 
contour proposed by Rice Capital will cover all of Acadia Parish, 
portions of St. Landry, Lafayette, Vermillion, Bvangeline, Jeffer- 
son Davis parishes, as ell as portions of Allen, Calcasieu, and 
Cameron parishes. KSIG did not furnish the population within its 
0.5 mv/m contour. No evidence vas submitted regarding the popu- 
lation within the proposed 0.5 mv/m service arca of the applicant. 
No information as to the location of the 2 mv/m contour of Rice 
Capital or KSIG was provided, consequently no findings as to pop- 
vintions or communities witbin such contour can’ be uade. (KSIG 
bas the burden of proof on Issue 1.) 


(bo) Economic Considerations — Acadia Parish. 
8. Acadia Parish in 1966 had a total! population of 

51,300, up from 46,260 in 1940. In 1950 the population had in- 
ereased to 47,050 and in 1960 the population stood at 49,931. 
Only three communities jn Acadia Parish had populations in excess 
of 2,500 in 1960. These are Crowley, 15,617, Rayne, 8,634, and 
Church Point, 3,606. This parish in 1960 had an urban population 
of 27,857 and a ¥ ral population of 22,074. Rice is 2 major agri- 
culture commodity in the parish, Other important crops ere sweet 
potatoes, cotton, sugar cane, and soy beans. In 1949 the total 
value of farm products sold in headiz, Parish was $11,387,000. In 
1959 this hed increased to $45,559,000. Acadia Parish has a totel 
land arca of about 433,000 acres. In 1960, 343,000 of these were 
farm land. In 1960 the census revealed that there were 2,471 
farms averaging 137.1 acres in size in the parish. 


ae 


alc 


follows: ds ; 1950, 20,432 ,000.003 1961, 
£20,017,609.09 62, $21,476,000. 005 1963, $22,941 005.00. 
Acadia Parish retail sales for recent years are eas follows: 
1959, <4 } 005.6 $42,C j 1961, $40,799 ,000.00 
1962, ¢ 6,000.00 
41965, $43,501 ,000 965, 

igures are Sale Manngenents Survey of Bu 
ment of Reveruc, State of Louisiana. 


9. Growley retail sales for recent years are as 
H 
ft 


the employment figure in Acadia Parish 
ment was 1,272. In addition, 694 males 
blic emergency work programs. 
rsons in the county were employed and 811 were 
12,336 were employed and 933 were unemployed. 
During this peric labor foree in Acadia Farisb 
decreased from 12,0 60 and the female 
labor force had inc to 3,871 in 1960. 
the labor foree shifted radically between the 
), In 1940, 3,867 persons were employed 
ann mangers. In 1960 persons in this cate- 
to 1,548. In 1940, 721, persons were employed as 
remen, and kindred workers. In 1960 this category 
i nad inerensed to 1,673. In 1940, 956 persons wore 
employed in the “operatives and kindred categories." In 1960 
this category nad peased te 2,584. In 1940, 2,115 persons 
were employed as farm laborers. In 1960 this category had de- 


4. 


3 
creased to 1,05. 


> 
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41. In 1940 a total of 6,110 persons were employed in 
agricul tural industry. By 1950 their number had deercased to 
4,832 and in 4960 it had further decreased to 2,932. In 1949, 
49.2% of > population of Acadia Parish were employed in agri- 
culture; in 1960 only 20.5% were so employed. In 1940, 802 
persons, 0 % of the total of Acadia Parish population were 
exployed 3 manufecturcing. in 4960 the number in this category 
had increased to 1,214, or 8.5% of the population. In 1940, 
848 persons, or 6.8% of the population, wer employed in "other 
retail expleyment," whereas in 1960, 1,621, or 11.2% of the 
population, were so employed. In 1947 there were 41 manufac- 
turing establishments in ‘Acagia Parish. By 1958 the number 
had increased to 67, In 1966 manufacturing establishnents 
totalled 65.4/ : 


5 Re 
rc employment categories is that used by 


Phe nomer.clature of 
he U. S. Consus. 
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12. In 1949 there vere 11,780 families in Acadia 
Parish. 26.5% of these families had income of under 31,000, 
55.4% had income of under $2,000, 73.7% had income under 
€3,000, and 83% had income of under $4,000 per year. in 1959 
there were 11,912 families in the Parish. 13.8% of these 
families had income of under $1,000, 32.4% had income of under 
$2,006, 48.3% had income of under 55,000, and 61.6% had income 
of under $4,000. 


13. In 1954 Acadia Farish had total assessed value 

a property (urban improved, urban CERO VES » rural residential) 

t $39,269,750. This increzsed steadily over the years and in 
1963 had reached a figure of $58,600,C00.08. The over-all in- 
crease between 1954 and 1963 was £18,810,33 7. 00, a 47.9% increase. 
In 1954-55, S726 05.60 in state les tax was collected in Acadia 
Parish. This increased to $1,230,222.C00 in the 1963-64 period, 
for an over-a1] increase of L0G. n two periods, 1955-1950 and 
1960-1961, there was a net decrcuse in tax collection. In 1956-57 
there was a 1.1% decrease following a 6.8% increase in 1955-56 and 
in 1960-61 there was an 8.1% decrease following a' 9.7% increase 


in 1959-60. 


14. In 1940 Crowley, Louisiana had a population of 
9,523. By 1950 this had increased to 12,754 and by 1960 the pop- 
wlation had increased to 15,617. In 1940, 2,931 Crowley residents 
were employed, and, in addition, 222 were employed in public works 
emergency programs. In 1950, 3,693 were employed and in 1960, 
445509 were employed. In 4940 thers wore 496 ncIeLOy CS alia 7956, 
316, and in 1960, 278. 

we = 1940 employment of Crowley resi@ents in major 
ee stood at 2,931. By 1950 this had increased to 

it had inereased to 4,809. In 1940, 231 persons 

Sone Paee as professional, technical, and kindred workers. In 
1950, 349 were so employed and 426 so employed in 1960. The number 
of managers, officials, and “proprietors” in nereased from 371 in 
1940 to 479 in 1950, and to 586 in 1960. The number of clerical 
workers and kindred workers, including sales workers, increased 
from 549 in 1940 to 750 in 1959 to 940 in 1960. The number of 
craftsmen, Sornuied and kindred workers increased from 317 in 1940 
to 506 ne 1950 to 644 in 1960. "Opsratives" and kindred workers 
increased from 339 in 1940 to 469 in 1950 to 749 in 1960. The 
number of persons employed in households increased from 414 in 
1940 to 420 in 1950 and decreased to 386 in 1960. The number of 
persons euployed in service OES exce pt in households, increased 
from 216 in 194G to 322 in 1950 to 526 in 1960. The nusber of 
farm laborers increased fron on in 1940 to 44 in 1950 and declined 
to 19 in 1960, The aumber of other laborers increased from 289 in 
1940 to 460 in 1920 and declined to 375 in 1962, 
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Parish 

47,050 
40,059 
38,371 
32,038 


Acadia 
Iber 
Washington 


Morehouse 


3.8, 
34,443 
27,571 


Population by City 


1950 


49 997 


3 (Oy 


46,467 


Retail Sales 


$21,405,000 
28,934,000 
43 399,000 
21,694,000 


Bogelusa 
New Iberia 
Crowley 


7 two stations 
are comparable in this statis- 
which % 
In Morenouse Parish 
ated in the town of Bastrop, ia 
tions locatcd in the town 
Parish there are two 

» the town of Iberia. Comparable statistics of 


Louisiana cities located 


are operated in one 
are tne 


will have two 


stations located 
these four areas 


- 1965! 


51 ,3C0 
57,909 
47,500 
34,500 
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Nes hava%ms 
Effective Buyinz Income 


£26,831 ,C00.00 
37 925,000.00 
50, 702,000.00 


Crowley 24,735 ,000.00 
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Net Per Capita Per Household 
$96,051 ,000.00 
48,255 ,000.00 
72,156,000.00 
72,134,000.00 


$1,659.00 
1,399.00 
1,519.00 
1,406.00 


$6,319.00 
5,245.00 
5,425.00 
5,189.00 


area by the United States Governn 
n 1965 and continue to be designated as 
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here are 2/4 parishes in Louisiana designate 
Public Law 69-136 as being depressed arezs. Of, 
es, two: St. Landry with a population of 81 ,4932/ 
ation of 59,434, have two radio sta- 
ning parishes has a population eapproxi-~ 
The highest population in a parish other 
js Avoyelles which hus a population of 37,606. 

s u population of 35,653 and Evangeline has a pop- 
The other parishcs have a population of under 


the remai 
49,931. 


2/source of figures in "Seles Management's Survey of Buyin 
& & y & 


Poxer." 


Vo Dollars is defined as the dollars 


for spending. 


people have available 


F193 populations in this finding are 1960 figures. 
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There are 37 parishes in Louisiana having at 
bus not more than two rudio stations. Twenty-eight 
are one=station parishes; the remaining 9 are 2- 

f ihe 28 one station parishes, 25 have 

than Aca dic ce prish and 24 nave retail sales 

Parish. ce parishes having populations 

in exces rf ey 2 rson Parish 

of 203,769 ane hes aeons se of £331,745,000. 
rish has retail sales of © 513,000 and a populae- 

errecone Parish has e populatien of 60,771 and 

Ie 557,900. Renecon Parisi located adjecent 

thich the city of New Grleans is losated. 
ted on the coast in the southern portion 


nor 
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Terrebone Par 

of Louisians. 
Of the nine parishes having » radio stations, 

culations s aller than oat rish end three have 
23 less than that of Acedia eee The 1963 popu- 

la 2tions 4 ‘ishes range from a low of 19,407 for Clai~ 
bourne Per to a high of 103 for St. Landry Farish. In 

1965, retail sales rang low of $15,749,000 for Claibourne 
Farish to & high of $77,379,000 for Tangipahoa Parish. Ilberia's 
4960 population of 51,395, LaFouche's 4960 population of 55,381, 

its 1960 population of 50,000 clo sely approicinate 
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2 populetion of headia, Iberia had rotail sales of 71,781, cco. 


7s age er ASO 408 ope 
ae etail Sxies of SOF 759,000 and Vashing vom had Saiss 


$48,970,000 in 1965. 


21. Mr. Lewis } ree. the general manager and co~ 
ovner of Station KSIC, the sole witness for KSIG. Me. Bass 
has been general manager and co~owne r of the station since June, 
4955; he ows one-half? of KSIG's ae Mr. Basso has been a 
resident of Crowley since 1957. With the exce eption of two years 


in service during the Korean War, he has been continually assoc= 


fated with KSIG since 1951. 

22. Mr. Hirsch J. Scholl is the other principal in 
KSIG. He has been active in the Ra ee of the station and 
has worked toth part-tine and fuli-tine. s faaily owns and 
operates a manufacturing plant in the area of Crowley. Scholl 
went to work at the Fee station on a full-time basis sometime 
jn 1962 or 1963 but since 1963 he has been on a part-time basis. 


general manager of KSIG, hires and 
fires penne! supervises sales, and sets the policy for pro- 
prials. In this connection, he supervises and 

stats. The station has 12 full-time and 2 
He also contacts local Crowley businesses 


=~) = 


and local businessmen outside of Crowley in the communities 

f Rayne and Jota, both of which are located in Acadiz yarish. 
KSIG does considerable business in Kaplan, Fat Lo aa 
the small cozsunity of Gueydan, all located within Yermillion 
Parish. 

2). In Mr. Basso's opinion there is, of course, @ 
direct correlation between the amount of radio advertising 
business on KSIG and the general trend of economic activity in 
Crowley. 


25. Sales made in Acadia and Crowley represent at 
least 70% of KSIG's vross BS Roughly 15% of gross sales 
comes from national and regional business. Ten per cent of the 
gross sales comes from Vermiliion Parish. The balance comes 
from St. Landry, Iberia and Lafayette Parishes. Despite the 
fact that KSIG obtains at least 13% of its revenue fron Vermillion, 
St. Landry, ioeria and Lafayette Parishes, no specific economic 
data relating to these parishes were offered in eviderice. With 
the exception of economic data submitted for comparative purposes, 
KSIG's statistical data relate only to Acadia Parish and Crowley. 
The order of designation speaks of the arca proposed to be served 
by the applicant's proposal, The dimensions of that area are 
unknown. KSIG offered one exhibit which showed the location of 
the 0.5 mv/m contours of the two stations which are far from 
being coextensive. No data were submitted on the 2 mv/m contour 
and it is not known wrether the towns of Reyne, Kaplan, or 
Abbeville, all of which have populations in cxcess of: 2,500, 
are within that 2 mvfa contovr. Thus, the potential 
revenue that may exist within Rice Capital's primary 
in KSIG revenue produc 
parishes Tne Broadcast Bureau 
took the position at th mowing 
was inadequate under the designation or 'y the re- 
quired burden of proof placed on KSIG by the Commission in the 
proposed Issue 1 and that "the ares proposed to be served by 
the applicant's proposal was not solely Acadia Parisn." At 


3. 


& Abbeville nas a stendard broadcast station KROF, which has 
been in operation since 1948. 


V/ wne 1960 Census reports a population of 8,634 for Rayne City, 
1,245 for Iota, 5,267 for Kaplan, 10,414 for Abbeville, and 
2,156 for Gueydan. 
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&/ Mr. Basso explained that the figure would. vary between 2 and 
3% in aiffercut years but that the 70% would be a good figure. 
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Tr. 1066, 3 ssnonse to an objection made by counsel for 


introduction into evidcence of an exhibit 
headia Parish, counse] for KSIG 
we hinve to take this one step ata 
eS we can. If it Speco in- 
mer and Commission so find." 
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27, In the month of Augus 67, KSIG received 
revenues from non~loc ertisers (Aczdi Parish) as follows: 
2 aco coesce of 


: both Acadic as ‘Vermill ion 
+ $385.3 he eccounts collected outside 

j Paris sh. In terms of per- 
Gts total Renee) 


han Iarig AS Lor 
Acadia Par ish come irom 
t 


vs 


7. 7 . r 
ee brenkdewn, 16.9% of wants (KSIG 


re Te national > 1 Soeanae 8.6% were 
e Acadia PAS and 7/4,.5% ox the nae come rom 
S 1% of the local accounts are fror 
and Yernili ion } shes. KSIG furnis sed 
for other indivic months so that no 
ermine wie es revenuc Sor 


in August 0 
froa outsic 


»£ other months. 


For the total four month period, April thr “ough 
; KSIG received $4,491.05 frozx = local accounts located 
tie Parish. Of this amount, €696.50 was received from 
in Lafayette: Parish, £30.00 was from Iberia Farish 
yoni accounts = St. Landry Parish. (A total of 
ee and Iberi ja County.) 


aa 


ete, 16% was ‘received Trom areas eiaside 
the remaining, appro mately 55%, comes from 
KSIG's total four month gross was $53, 374.636 
this amount $10,136, or 198, vas from national and regional 
accounts, AF 1 « 05, or &.4%, of the gross cane from outside 
Aeadia Parish and the remaining { $38,747.53, or 72.6%, of the 


gross revonue cane from Acadia Parish. 
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29. ‘here are 875 sales tax accounts 
Acadia Parish. ‘hese are, of course, business @ 
required by state law to collect the sales oe of his group, 
in KSiG's view, 311 are now considered potential advertisers; 
the remaining 964, or 64.5% of the total, are considered, with 
qualifications, to be + potential advervisers. Gne hundred and 
nincty-four business es in Acadia Parish are regular advertisers 
over KSIG. Thus, 631 businesses having sales tax accounts in 
Aeadiz Parish do not advertise on KSIG. However, KSIG is not 
conterding that other persons could not secure advertising fron 


the remaining GSi accounts. 


ts 


30. Mr. Basso testified, and it is found, that in the 
course of a 12 month period all nejor businesses in the city of 
Crowley advertised over KSIG. KSIG's rate card reflecting 
naticnal, regional, and local rates has been unchanged for about 
five years. However, a “saturation” package and a monthly pro- 
motion rate card were raised 10¢ per spot about PHO years ago. 


31, There are two weekly newspapers in Crowley and @ 
television station in Lafayette is located about 22 miles from 
Crowley. The tclevision station in Lafayette sends a salesman 
into Crowley twice a week. 


32, The sale of KSIG station time in the verious class- 
ifications is as follows 


Network ' National and 
Revenue Resvional Advertising 


None . $16, 756.00 $109,908.00 
None 19,046.00 127,160.00 
None 22,046.00 422,547.00 
None 13,967.00 429,263.00 
None 411,902.00 : 137,337.00 
$510.00 28,530.00 135,767.00 
$557.00 26,806.00 429,061.00 
$393.00 25,000.00 433,044.00 
2255.00 * 26,477.00 441,137.00 


Total broadcast revenues after commission to recognized agents 
for the years 1958 through 4966 for KSIG were as Loliows: 
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$426,666.00 
443,736.00 
442,641.00 
440,157.00 
446,266.00 
16% ,681.CO 
153,570.00 
156,239.00 
165,026.00 


Technical 


Renenses 
Expenses 


Program 


$37,407.00 
40,962.00 
38,049.00 
38,395.00 


36,469.00 


41,569.00 


| 35,664.00 
hj248.00 38,046.C0 
39,565.00 


4,423.00 


T 


Depreciation 


$14,613.00 
12,959.00 
40,562.00 
7,226.00 
10,683.00 
7,182.00 
3,726,090 
3,178.00 
821.00 


5.00 was political revenues) 
620.00 was political revenues) 
855.45 was political revenues) 


KSIG's general broadcasting x) 


7 
throvgh 196 


Selling 


Expenses 
Expenses 


$17,166.00 
22,195.00 
23,359.00 
23,724.00 
29 ,72/..00 
34,703.00 
33,609.00 
25,357.00 


28,692.00 


otal Expenses 


neludine Depreciation 
Includins vepreciee 


$108, 551.09 
436,455.00 
442,577.00 
123,399.06 
442, 869.C0 
"447,729.00 
1 55,751 00 
419,269.00 
450,269.00 


Boxpenses 
met? PERSE 


Generel & Admin. 


ne 


$45,180.00 
62,057.00 
71,155.00 
51 563.00 
70,464.00 
66,843.00 
81,677.00 


7% £O2 CO 
fy POO 


12,589.00 


Profit Before 
Taxes, Bad 


Debts, ete, 


$18,115.00 
7,281.00 
64.00 
16,758.00 
3,417.00 
43,952.00 
(2,161.C0)Loss 
6,970.00 
14,757.00 


bonuses 
set forth 
> operation of the 
) 


5265.24 

co.Ce JOC » 300.97 
00.06 9235.00 

4 625 CO 
2) 556, 89 
10,G05,09 
9 ,0CO,.99 


8,021.60 
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35. In 1964, payments to Hirsch sholl increased 
from $2,550 for 1963 to 210,000. 96 ayments to Mr. Scholl 
enonted to £9,000 and in 1966 to $3 ,0 During part of 1964 
when Mr. Scholl W2S Seen ige fuli-tine as a newsman at KSIG he 
worked a full S-bour day. He is now s part-.ime employee. KSIG's 
program expenses in 1963. wore $41, In 1964 they decreased to 


$35,651. 


36. In ! a by which Mr ts salary was 
paid was changed so that since November 15%} eives 10% of 
the gross ; sales. Prior to t im ae i ‘a straight 
$1,500 per month, Mr. Scholl 3 fp S er month regard- 
less of the amount of time he puts in at the : r The number 
of ¥SIG employees including super se Ca personne) “one the amount 
of payroll and ose 1 Ds eipa the- s 1958 
through 1967 are as follows: 

Number _of HSIG Fmvlovees. including Supervisory. yversonnel 
Full Part Total Annual Payments %o Principals 
Tine Time Payroll Salary, Bonus, Comni ssion 


$42,907.00 7592.89 
45,095.00 a 266.64 
50,034.00 7,300.97 
61 253.00 11,235.00 
75,645.00 12,785.00 
81,958.00 44,,200.00 
91 , 586.00 27,300.00 
77,508.00 24,600.00 
78,000.00 (est.) 26,961.52 


1 4e 
18 
19 
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1 
1 
4 
it 
4 
2 
3 
2 
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saleries, and duties are as follows: 


No. : Yearly 
et KSIG — Job Tite Salary Duties 


M%. Basso, Gen. Mgre $18,000 Supervisor of sta- 
Secy. tion operation, 

: broadcasts editor- 
jals, works w2 
regional & national 
advertisi nz @ i 


broadcasts. 


cy 


frezes; 


Shel Kanter 


Curley Lasscrre 


Bill Willisis 


Mary Grace Stein 


Peggy Romero 


E. J. Broussard 


Yearly 
Job Title Salary 


President % 9,000 


Sales. Mgr. 


Salesman 


Program 
Director 


Traffic & 
Receptionist 


3,120 


News & Farm 4,202 
Director 


| grass, 
most editorials. 


Duties 


Part-time to KSIG. 
Assists with 
tion policy, super- 
vision, and pudlic 
relations work. 


an 
su 


In charge of local 
.sales force, sells 
adv. end does early 
morning sir show. 


Sells advertising 
S$ 


to local accounts. 


in charge or pr 
grams, announcers 
shifts, maintaining 
logs & records, & 
aces carly morning 
‘air show. 

Does all KSIG boox- 
keeping, such as 
‘payroll, billings, 
etc. 


‘Prepares broadcast 
‘logs and handles 
correspondence. 


Gathers & writes 
local news, pre- 
pares news pro~ 

and wrives 


Jvlivs 


M Marion 


Se 
Basso 


Ralph Gontier 


Colbert Landry 


Acy Foreme 


Michael 
Rassnussen 


Job Title 


Announcer, 
Salesman 


vice Direc- 
tor 


Office 
Asst. 


Porter Approx. 


Part- 
time 
Announcer 


Part- 
time 
Announcer 


1,800 
1.25 
per hr 


1.25 


per hr. 


nt 
Duties 


Does morning air 
show, sells adver- 
tising & does 
sportscasts. Also 
does production 
work. 


Does afternoon air 
show, prepares pub- 
lic service announce= 
ments for "Community 
Bulletin Poard", 

some production & 
news gathering. 


ment, 
records & oth 
engincering duties. 


Cleaninz, etc. 


Air work some 
nights & week- 
ends. 


Air work some 
nights & weex- 


ends. 


= 19 = 
KSIG's 1965 payroll 


General Manager 
Fresidgent cea 
Sales manager (inc. com.) 
Salesman 8 (inc. comm.) 
Program director 
News director 
Collection manager/record shop 
employee 
Announcer : . 
Chicf engineer ce ; . 1,860.00 
Salesman 4,509.25 
Announcer 2,189.31 
Traffic manager 2,676.81 
Bookkeeper 4,638.95 
Announce 2,395.85 
Part~tine ¢ vance : 496.27 
Part-time announce . 223.76 
Part-time announcer 404.42 
Part-time announcer 561.25 
Porter 1,972.15 
Part-time porter 326.60 


$86,298.00 


Meats oe 


37, It is KSIG's position that the advent of a 
radio station in Crewley will cause a reduction of eee 
programming and will have certain adverse effects on KS1G's 
gramuing and staff. In order to meet its burden under th 
"Carroll" PELE KSIG inust demonstrate that the revenues accruing 
in the market are insufficient to support tuo broadcast stations 
without a net loss or degradation of broadcast service to such 
aren. Should a grant be made to Rice Capital, ¥.SIG would initially 
attempt to continue with all of its regular daily public service 

rams and aNMOUNSEMCRES y SORE those that require no 

tial expenditure, T j ally prograns which 

are made available to all broadcast stations 2 of charge. How- 
ever, in the event there is .¢ pinch on KSIG, 
therc would be pressures to staining programs 
and replace them by commercial Dees at reduced raves. KSiIG 
contends that its rates are currently low because of! the local 
econ situation as compared to similar in other nearby 
areas. Rowev ¥S1G offered ro evidence rates of such 
other stations. = 
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KSiG further 
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present reven 


$5,362. se a year 
Sens of th 


these advertisers 
have wit rn Auto Store 


in which Mr. Freeland has 
Farle Furniture Store ( 
Western RS Store ce 3 
: y kchley. SOIREE 
eee (CL Mr. shies se friend of Mr. Frecla 
Crowley Building and Loan Associati 22,128.00), Mr. ae 
is Chairman of the Board and Presi 
First National Bank of Crowley (% 2 ° sears is Presi- 
dent of the bank; and Clyde's Men's } $200.00). Mr. Clemens 
of Clyde's Men's Wear is a close trend of M ecland. It is 
Mr. Basso's opinion that these and ott accounts may be with- 
drawn or split, out of either apprecis on or gratitude to 
First National Bank. None of the accounts here listed has 
cated to Mr. Easso that it would totally wi thardw its advortising 
from KSiG. 


ton 

aCe 

aS 
vi 


41. In Mr. Basso's opinion, in order for Rice Capital 
to generate %60,000 in new revenue at least 50% will have to come 
from KSIG's advertisers. The splitting of radio revenues by from 
50% to 75% of KSIG's advertisers vould possibly mean an annuai 
loss of an additional $25,000.00 to $20,000.00. No evidence 
presented by KSIG from any advertiser as to what its budget 

be in the event e second station was authorized nor 

tisers would divide their budgets. Thus, any proporsi n of 

of revenues by KSIG is entirely speculative and without any 
probity, numerically speakin KSIG asserts that a revenue J 

of from $25,000.C9 to £40, 008. GD would ssodity. BERS S . 
Although it cannot be found that such e loss will oc 

(more precisely than indicated above) elleges these a85 eps would 


have to be taken 


A. Weakening of full local news coverage 
with likely reduction of full tine 
news staff, 


At the present time practically 90% of KSIG's local news om 
grams are sponsored, and it would seem unlikely ithat KSI 
weaken programming which is fcund to be commeresally Senne 


B. Eliminating the KSIG mobile news 
unit. This would reduce such ex- 
penses gs the news unit notes, 
maintenance, gas and oil, and in- 
surance coverage. 


KSIG received no incone It is used to 
2 and put on: ries has been noted, it 

SIG could seriously consider 
nanely, local news, which 


“ 
en one AT 
sey (yee , 


and receives ¢ 
j The curre 


“jon of Mutual nev 
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ESSary 
in order to cut back 
on expenses. 
x would throw a 
senecllation wovld require replace= 
2 by other prograns originated by the 
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Use 


litile time for a 
partzent to research snd 
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Cancellation of the services, 
“hibit 34, is not meant vo iy 
such advertising service would hurt the 


nothing to do with the listener. 


F. Lease canccllation of 
forecastin 
is en “extra” service provided +0 
KSIG list« to supplement the 
reguler avail e \eether fore- 
; news Wire. 


S250 


The weather service costs ¥SIG about $250.00 per year. 


G. Reduction by KSIG as well as its 
management and steff or elimination 
of the tine, errors and monies de~- 
voted to local civic and comm 
activities. As an exempl 
donated £1,000.CO cash an 
employee gave $100.00 
Crowley industrial Youn 
organization formed 
try for Crowley. 


fhe Foundation referred to was & one-time and non-recurring 


OXpPCNnsC. 


H. Reduction in payroll through 
nation of some positions at 
of $10,000.00 or more and th 
ment of other traincd and ex 


sperienced co 


rd & 


t 


dents 
unemployed. 


> 
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42, In order to effectuare 
more KSIG would proceed as follows: 
have already made some wis in anticipati 
Before KSiG eliminates any personnel Mr. 
will attempt again to make more r¢ 
KSIG has a full-time progres direc 
of broadcasting work 4 
spends his cay doing news. KSIG would att 
their activities. There is a full-time dnnou 
time in addition to announcing. There are thr 
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and construction 


Tr. 1465. 


person, 


words. 
only one 


ffic. 


The ftpplicant = Finnneial ovals ons; Costs A Revenue 
45. Rice Capital Sete Comps 
partnershi ip composed © Barton W. Freeland, Sr, . 
and Ediond M. . Freeland has @ fifty Bes cent 
es the ete , Jo. Fromaux and Me. Ke hi 
twenty-Tive per cent interest. Mr. Fre 
First Rational Bank of Crowley and has 
He is also a partner in Western Auto As es st n Crowley. 
Mr. Fremaux is pre sdent of the Crow. Building Associ- 
ation and has Lived in Crowley all & 132 te, Keim is manager 
of Radio Station KOS, Coos Bay, ; ae worked for Station 
KSIG, oe Ne salesnan and sp a neer See Las 53 end 
1955 to the even te r pital appli- 
aoe Mr. Keim will return st vation meeee 
sports announcer, and eines ponte ag 
cities on a full-tine basis. 


16. Rice & spital estimates its cost of construction at 
$49,360. This -nte igs based on: 


Eguinnent: $2/,,723; Gates 
sell and install the necessary Restos c 


including tovers end ground system for a two- 
d@irectional antenne syste. 


Studio renodeli Be $1003 egmovnt deter- 
mined for acoustical tile in studio ana $181 mis- 
cellancous 


Other Construction Costs: $22,557. 


HK wanderer $3 16003 based on 
attorney's esti s plus allowance 
for travel to hearing. 


Pre-operatineg sascrecs : 0; for chief 
sneer on duty ten weeks, RECS by con 
suiting engincer, ana for managing m) 
on duiy four weeks before air time. 


ay wan Meee wre 


S10, 
in 
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FCC license 
ment down payment $140. 
proposal by local So eteeeter 
these Pigur 2S from RC Exh. 
of proof). 
local insu 


are 


Insurence $66; cos 
nee agent. 
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I. Relevant Service Area 
A, Engineering Considerations 


14. In support of its attempt to limit the area’ of concern 
under the Carroll issue to the community of Crowley and Acadia Parish, 
KSIG urges that “there is no direct correlation between the Commis- 
sion's theoretically calculated contours and the coverage area neces- 
sarily relied on by KSIG and the proposed station to produce necessary 
revenues". However, Zrom the limited information now before the Re- 
view Board, it is readily apparent that, by virtue of the applicant's 
directional operation, the service contours of Station KSIG and the 
proposed station are not co-extensive. Rice Capital's 0.5 mv/m con- 
tour will encompass, in addition to nearly all of the area within Sta- 
tion KSIG's interference-free contour, greater portions of St. Landry, 
Evangeline, Jefferson Davis, Cameron and Vermilion Parishes than does 
Station KSIG. Rice Capital's proposed station will also enclose within 
this contour portions of Allen and Calcasieu Parishes which are beyond 
the primary service contours of Station KSIG. Since KSIG failed to 
adduce any engineering data (save KSIG Exhibit 51, depicting the loca- 
tions of both Station KSIG's interference-free contour and the appli- 
cant's calculated 0.5 mv/m contour), it is not possible to determine 
precisely either the size of the differential area (i.e., the area be- 
yond Station KSIG's primary service contours but within the primary 
Service contours of the proposed station) or the number of persons 
therein. In view of the Board's evaluation of KSIG's sampling of other 
Louisiana standard broadcast stations (see paragraph 16, infra), the 
omission of pertinent engineering data from KSIG's presentation under 
the Carroll issue assumes decisional significance when coupled with 
the complete absence of relevant economic statistics concerning this 
differential area. 24/ as a result of KSIG's failure to provide nec- 
essary engineering and economic data concerning the area beyond Sta- 
tion KSIG's primary service contours but within the primary service 
contours of Rice Capital's proposed station, the Board is unable to 
conclude that there would not be some measurable economic support for 
Rice Capital's proposed station within this differential area. 


ee 

24/ The economic significance of such information is reflected by 
Basso's testimony concerning the attractiveness of a Crowley station 
to non-Acadia Parish advertisers to the effect that: 


You have to prove that you have listeners there 
[i.e., within your coverage area], enough listen- 
ers to influence the advertiser to buy your market, 
your station, instead of buying his own local radio 
station. (Ir. 2137) 


agreenc nvs fox 
rent of 
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wie 


service 


etuaio 
Seuaa 


203; Associated Press 


tely 5% of 


ee to music 


eller 32 300; 
svrance and ¥ g ‘Les tax on equa 
ments. 


Managing Partner: 
ne 


agreed upon among th 


Chief engineer: %480; 


{Two engincers~announcers: $840 
(combination). 


News-program director ¢400. 


Bookkcoper=tr 


Part-time announcer: $156 (24 
hours weekly at $1.50 per hour). 


Part-time announcer: $44 (8 
hours weekly at $1.25 per hour) based 
on managing pee prior experience 
in Crowley broadcast stavi in managing 
Station KCCS, and - ‘ od ge genoral 
wage level in Croi 3 
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Salesman: 425, Draw against 
comission. 


48. Rice Capital estimates its first year's revenues 
will be $60,000. ee 5. PCS SS and Sremavx conducted a sur= 
vey by letter and mn in the latter part of 
fugust and early Sep Senben, 4966 Shieh produced so-called “cox 
nitnents" fron 4, and area businesses to spend the aggre- 

2 over new station i j 
ified ee nee ee 
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with a request that the o eae 
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in fact, t Y 
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$50 a month ver.r3 ( bi e ¢ i to spend the 
guzount, specifics, AgeVezavi some < Oa year. Those esti- 


nating nov more a month accounted for enother $10,C0G. 
49. Included among these commitments were: 
First National Bank (Mr. Freeland, president) $1,000 
Western Auto Store (Mr. Freeland, partner) 3,600 


Rayne State Bank (presicent 4s also chairman 
© First National Bank) 


Crowley Building & Loan (Mr. Fremaux, 


Bacon Oil Co. (ve. Fremeux's brother-in-law is 
connected with this company) 


Total 


$9 309 
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‘Hearing and tr ravol 
Pre-operating 
Salaries 
Other labor 
Rent 
Promotion 
Freigh 
Aotenna tunceup 
Furnitere and fixtures 
Miscellaneous 
Costs to date (paid) 
FCC license fee 
Insurance 
Sales tex on down payment 
Road, cattle guard 


Total for other costs 


expenses Yor the 


Rent $ 158 
Blectri. : telephone 188 
News servi 203 
25 

164 

175 

glizets 69 

Servs. 27 

360 


non= 


Salaries: 


program 


onnouncer (24 hrs. wkly @ $1.50 hr.) 


alee wate 
announcer JZ. (8 hrs. vkly @ $1.25 hr.) 
25 25 (dre zainst comm. on 


Bookkeeper-Tr 
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fice machinery and furniture. The responses received 
were comparable Keim's projections and he intends 
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Keim has derailed in addition to the inciden 
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budget for these items on the assumption that all of the 
merchandise would have to be obtained from 2 Crowley con- 
cern. Absent probative information tending to establish 
the unsuitability of the New Orleans merchandise, KSIG's 
contentions are rejected. 
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Before the : 
FEDERAL COMMUNICATIONS COMMISS TOR : v 
Washington 25, De Ce wack, HEARING DIVisign 


In re Application of 
Rice Capital” Broadcasting Co. 
Crowley, Louscicne yy) Z see 
vay Da - teen me 
Construction Permit Me %0 Cai 
LY, RECEIVED 
DEC LY iggy 


5 Os 
OF THE SECRETARY 


OFFICE 


GNATE YOR HEARING | a 


1 
| we 
XSIG Broadcasting Compeny, Inc., licensee of radio Station 
KSiG at Crowley, Louisiens, py its attorneys end pursusent to 


—, 


"! 
t SCETLOA 309(A)(2) of the Communications Act and 
| 


! 
| 2.359(1), herewith petitions the Commission for the compelling 


reasons demonstrated herein to deny the pending application by 
Rice Cepitel Broedcasting Company for construction permit for & 
new Crowley AM red tion (BP-15130) or, ct least, to 
a@ecignate that application for evidentiary hearing on the 


severen issues set Zorth below. 


In support whereof, KSIG shows thet: 


KSIG is an operative AM sadio Station licensed to 
¢ serving Crowley, Louisiens and surrounding arec. ice 
apitelts application moboses to estebdlish a new and second AM 


Crowley (popolation 15,627) which would be 


| 
| 
pERRSg" TO DEE RICE | 
| 
| 


mocbitive with Crowley's existing Stetvion ESIG for 
avéience, for advertising revenues anc for progranning. ttoched 
hereto is the sworn Stetenent of Louis Me Basso, officer, 


a@irector and 50% stockholder of XSIG Broadcasting Coe, and 


geo 


JT. APP. p. 89 


[L946 fe 


Gen¢ral Monager of Station KSIG, which voluminously dctails the 


manner in which the establichment of the proposed new Crowlcy 
tec¢ion would have severely adverse competitive consequences 
HSIG ana ita capacity to continue its public service 
Suck factuel shoving is incorporated by reference 
On both these general and particulier bases, KSIG is 
in inverest" to the pending Rice Capital appli- 
pertinent provisions of Section 309(4)(1) of 
vicetions Act an@ Commission Rule 1.359(4). Accordingly, 
notter of right the requisite "standing" to opp 
and %o secure the relicfl requested herein. 
néaers Brothers, 309 U.S. 470, 9 RR 2008 (1940). Thar 
Comaicsion a@enial or designation for hearing of the 
1 application on the prima facie showing herein that 


serve the public interest. 


Section e Communications Act iavoxkes || 


+o whether a proposed station would serve the 
wolie “necessity” as well es its “interest” and "convenicnce".: 
XSEG principal Louis M. Basso makes 
adverse effects on an existing radio stat 
putiice service operations certain to follow the esteblichnen 
Qnother new and lecally competitive radio station. This sit 


Ss 


only the part¢iculer local expression in Crowley of the 


55 2 


, overall, national problem of "over-populetion" and “over-crowding 
i fim the AM system which is causing such cerdous concern to the 

i Conuission an@ to the broadcasting industry. ' fhe Statement also 
the full extent to .aich KSIG is serving the local radio 
i neces of Crowley and Seek &8 well es the multiplicity of other 
ompetitive media, broadcast and newspaper, pexving the city and 


' general erce. 


3. Accordingly, the Rice Capitel application raises 


nvel policy questions as to the desirability of further 


“Yover-crovding" from new ststions in the standard broedcast 


field. In Light of the compelling chowing of the harmfui con- 


i sequences to the public interest certain to ensue from such 
‘edéditional Crowley, station in this particular instance, it would 
1 i 

|; be proper regulatory policy for the Commission nov to place upon 
, ouch new applicants such as Rice Capital the affirmative burden 
of @ threshold dexonstration thet there is & signivicant needa 
'in Crowley and arca for the new stetion. Only upon such ea strong 
| A€cnonstration could an application appropriately ve grented 


2 


i despite a regulatory concern with the establishzent of additional 

i AM stations, end the heavy costs which such new station would 

entail. Since Rice Capitol mekes no such showing whetever of 

necd, its application should not end may not be granted. 

4%. It is recognized thet the Connission hos not in 

recent years directly end completely been mp hnacans epplicent'’s 

showings of"neca" for the new station as a pre-condition of grant 
. a 


‘ec had been previously required for meny yorrs. 


But thi 


= decision (7 FCC 551) sometimes cit 
2? 


Sac need requirement is by no means a valid 
dementsel pols In that case the i 
the Sta station ia the nctropolitan community 
fon 330,761) raiscé no question of an “over- 
ons in thet city", particularly so where the 
strated. expectation of some valuable locel pro- 
Yrom a non-uctwork operation. 


"need" was obviously besed upon the 


imption that there was always en inherent 


" gncofar 


cnother stetion--that “the more, the merricr 
elations wexec concerned. Clearly that assumption is no 
The Commission has for some time been deeply con- 
cerned ab to the adverse effects on the public interest from too 
many AN ctct " Ib has reeently formulated new policies (as in 
quent cases) which seck to explore the prob- 
to restvoin such "overcrowding “from the standpoints of 
cconomic injury to cxisting stations and/or an insufficiency of 
revenues to support two stetions. _ Both of these 
ere also applicable here and ere discussed below. Bur it 
vy policy for the Commission to make 
frontal « 5 on this "overcrowding" problem by requiring 
"need" (particularly co where the facts 
tc otherwite) rethcor than taking a collateral epproach 
avenues dcaling with revenucs or with competitive injury 
to existing stations. Especiclly so when, as here, the denon- 
fects would indicate that there is no need whatever for 
new vadio service in light of existing local radio service 
ty of other *rondcast and newspaper 
medis. serving Crowley and areca. 
5. At least one recent Commission decision has in- 


dicated its re-estanli brent of this doctrine of requiring 


evyplicants to show “need™ for the proposed service. Thus, in 


the case of Mow in Empire Broadensting Co., 22 RR 630, the 


n G@ented an unopposed application for a new and second 


station in ‘ Linton, Tennessee on the primary basis 


howing of need for the new service to- 


services which it would 


-5- 

entnil. Such approach should be used here in light of the 
Gemoustratead showing of adverse effects upon existing service 
wholly apart from technical probicns of interference. As the 

and Commission found in Mounted vin Bupixe, the grant of en 

lL station in cuch circumstances vould result in poor { 

ations end thus grossly contravene the basic regulatory 

standard of public interest, convenicnce and necessity. This is 


equclly txue here. That conclusion should best be reached, 


however, by the Commission's expression of a clear, forthright 


end effective policy establishing the eeercenent of showing 
trecd" to support an epplication such as Rice Capital's in the. 


instant circumstancese 


6. Whe attached Statement of KSIG principal and General 


| 
Menager Louis M. Basso demonstrates in detail the adverse con~ i 
i 


ceauences to that Station and ivs operetions certain to flow 
from the estabdlichuent of a new compétitive AM station. This 


showing includes 2 presentation of KSIG's total revenues over the | 
: { 


years together with the dcstructive effects’ upon its benes ictal 
xisving service from any substantial reductions of those 
revenues. It is clear that local radio revenues are at or quite 
near the saturation point in Crowlcy and arco. No substantisl 
eas new broadcast revenues can reaconedly ve anticipated, 


articularly ro since the proposed new station would not serve a: 


now significant or undéer-served orean. In light thereof, any 


is] 
peas yeen SA peyres eae 


cubstantial level of revenucs vy the new station--whether or not 


- 6 - 


60,000. a year or the more reasonably anticipated 


or co tc here immaterial--ic certain to divert con- 
revenucs from KSIG. As shown in detail, thic 
“vere economic 4njury and result in a level of 
rovenucs which is inadequate to support the two 
reing.y, heevy burcGen is now placed upon applicant to 
source oF t%5 anticipated revenucs 
how they would evoid thes r Eve quences to 


public interest. (See a » 258 8.26 WO, and the 


Vegcerd end Rogers, of 12/21/62 


Jorn 


thet en applicant's 
racticnlity and 
shoving an effective planning and 
tions ‘and the capability of their 


achievenent. Whe ‘ questions are raised 


such proposes, 
ciate burden placed upon epplicant to demonstra 


achieved in actual operation 

of apolicsnt ¢ Capital's proposals concerning 

mated revenucs irst yeux of operations; 2) 
expenses Zor that period; 3) its pro- 
Lor thet period; and +) its operating 


2 of these jointly as 


-U- 


pubstantiel questions as to applicant's plenning and preperation 
as well os its capubility of achieving its proposed operations. 
8. As demonstrated in the attached Statencnt by Louis 
' Me Basso, who hes extensive broadcast experience in the Crowley 
market, Rice Capital's proposed revenues of $60,000. for its 
first year operations are grossly unrealistic and overstctcd. 
No suprortive basis whatever ic shown by Rice Caepitel for such 
projected revenues. Such revenucs phould reasonably be projected 
at no wore than $35,000. or $40,000. based upon Knowledge and 
experience in the market. This netter of 2irst year revenues is 


furthermore of exitical importence insofar gs it effects 1) the 


consequences upon KSIG from nev stetion operation and 2) Rice 
Capitel's own capsbdilivy (or lack thereof) o2 achieving its 


extensive programming proporals. (See Carrol. and _Harzard end 


> 


Ronexs, supra; Bigbec Brosdcasting, Memorendus Opinion & Order, - 


10/30/62, 27 Fed. Rege 21%, pe 10717). 


9. The attached Statement further demonstrates that 


she proposcd Rice Capitel ennuel expenses of $48,000. per year 


ere wholly unrealistic and understated by ot least $12,000. per 


for the type of operation which applicant contemplates. 


showing also is no mere generalized ellegation, but an 


incluctabile conclusion flowing from the careful detailing of the 


extire catelogue of expenses which any station such as Rice 


ruct ucet in order to operate in the public 


interest. Here, too, its failure to operste within this too-low 
level o% expenses will also have these other consequences upon i 
existing radio service in the arca as well es upon Rice Capital's 


capabilities cf achieving its programming proposals. (Idid.) 


i 
\ 
10. In the sene wey, the attached Statenent Genonstrates: 


in Sactual aetoil the grosoly inflated and unreasonable nature oF 


! 
| 
! 
| 
\ 
{ 
} 
i 
{ 


eet te TE ES TL TT At A I er a 


owe 


4! 
{} 


[Bice Capital's proposed operating profits of $12,000. for the first! 


iyeer of operations. This would represent a first-year return of 
: of investcad capital acs well es a level of 20% of its annual 
revenues. <As shown by references to industry statistics, 
proposed Rice Capital profit margin is perhaps unprecedented 
the current stage of redio developnent for the cecond svation 
modcst-sincd city ana area suck as Crowley. As shown, the 
caved Rice Capitvel failure by a wide margin to achieve this 
alco effect the overall radio service in 
as its own finoncial incepacitics. Beyond 
;ib sheds some revealing Light on the "get-rich-quick" type of 


tation contemplated by applicant. (Ibid). 


stalf propocals raise similer 
ing and prepsration as well as the 
of whether it can effectuate 
progxvenming proposals with such a limited staff. As in the 
i recent metvter of Semo Brondcesting Corp., in which the Commission 
‘set an application for hearing on such an issuc, there is first 
le preliminary question as to the "aefinitenese" of Rice Capital's 


lproposal. (FCC Memorandum Opinion of 11/19/62, 27 Fed. Reg. 


"229, @. 12679). In addition, us in Semo, there is the practical 
|} Question of how the propose” engineering steff would be utilized 
achieve compliance with Commission rules and regulations 


of applicant's mininum 84 hours of operation each week. 


‘But, beyond that, it wust eppear that the limited staff proposed 


' by Race Capital would be incapable of achieving +8 cxtensive pro- 


oposals which tneclude a full 1 hours per week of live 
in @ large number of recent cases the Commission 


added just such & hearing issue where a sinitlar small steff 


~9- 


proposal and extensive live programing proposels have been 
involved. (See John B. Grant, 23 RR +61, Sands B/C Cory., 22 RR 


i161, Bootheel B/C., FCC Memo. Op. & 0. 9/25/62, 27 Fed. Reg. 190, 


Noo. 9666) <A similar issue is required here. 


De r < ‘ ier Applicant Rice Canitel 
RHicme ications to Constru 
find Ove: c 


The attached Statement of Louis M. Basso sets forth 


ating the thin margin by which epplicant would 


e of constructing ond operating its proposed station even 
(2xguendo ) eble to obtain ell of the funds purportedly 
by its principels and thereafter cble to achieve its 
irst-year levels of revenucs, expenses and profits. 
first place, it @oes not appear that: one of its principals 
Mr. Keim) would be ebdle to meet his proposed $5,000. 
Phis alone would sender applicant financielly unable 
construct and operate. But, furthermore, as the Statencat 


4% is more then probable thet the proposed 


laccordingly, would operate at a substantial, operating loss rather 
i 

ithan the profit projected in the application. These more correct 
tT 

land eceurete operating date inevitably raise a substantial 


l;question as to whether applicant has the basic financial 


fquelificutions. Fox, even if applicant arguendo could construct 
the station, there is substantial doubt that it could thercafter 


I 
operate the facility in the manner proposed for any substantial 


exiod in view of the enticipated low revenues and high expenses 


innedi sly be faced. Accordingly, epplicant must bear the 


further burden of demonstrating that it is financiclly qualifica 


aUoencr a 
ito construct ond operate in the manner proposcd in light of 


be revenucs end expenses as may reasonably be anticipated from 
xe, supra.) Particulerly so 
qucstion also has consequent effects upon others 


nvenance of existing radio service in Crowlcy 


application includes only the barcst 


ighowing of 2 mors i Zt docs not even include nrorren 


descriptions, but only lists clcessi- 


nolw 


the nrocesm Jor oe 
CAS NrPOETER LOG anatys 


Section LY of the applicetion. On this basis aionc, 
would be raised as to applicant's progran 
zsecisely what they were. But beyond 


most superficial programming proposals, 


aria - a ; n 
other compelling facts ere shown in the attached Statement of 


Basso which raise additional questions requiring +heat a 
issue be added ~oin whet efforts, if any were nade 

H : i 

ul 

i! 

by Spplicant to determine programming nee in Crowley and crea 


Sow 4% proposes to cerve them. This is not only based upon 


fact thet applicant's major principal is wholly without broad- 


5 | 
case expericnece and that its proposed Generel Manager has been | 
\ 


| 
i from the aren for some time. More significantly, 1% 
} 
} 
jrefleevs the fact that an intensive survey by KSIG of local 


ond elvic leaders has faiicd to turn up_even onc 


. 


jperson who was comcernciin any discussions or progranming 

; Inquiry made by applicant. In fact, most of these people are 

; shown to be wholly uncwere of the application heaving been f iled. 
in such cirewastances, there is lacking on this record the @emon- 
{stration that this prospective licensee is eware of the respon- 
cibdilities and obligations attendant upon the averd of a fran- 
Foxe Accordingly, the Commission should Dad & Suburban issue 
\hexe to ascertain the full and complete facts concerning this 
matter of the proposed I progromning. 


coovers, 20 RR 52, Savi Me. Mili e% si, FCC Memo. Op. & O«, 


[12/2%/62, 27 Fed. Reg. 22h, p. 


fhis KSIG Petition and the Poctuel Statement upon 
ised much more than 2 »srins 

case that a grent of 
i wou2a not serve the public e convenience and necessity. 
lin such circumstances, the burdens of proof and of proceeding on 
the issues to be designated for hearing shoulda be upon the 
epolicant Rice Capital. This ic particularly true since on all 
| of the issues set forth and discussed herein, the additionel facts 
| concerning applicant's proposals ere netters within its own 
nowledge. Accordingly, the appropricte placing upon avplicent 


of these evidentiary burdens would conduce to a more complete end 


effactive record on these issues for Commission determination as 


to whether the public intcrest would be served by tho grant of 


the application. It would also be required by Section 309(c) of 
the Act. 


WEEREDSORE, the Commission should deny the pending Rice 


(B2P-15130) for a new Crowley AM station oz 


Zgnate that application for hearing upon the following icsucgs 


1 the burden of proof and of proceeding with evidence thereon 
upon the applicant 


“wo determine “f there is eny need in Crowley 
os the pro: ad new broadcest station. 


®o determine whether a 


crent of the epplication 
such economic ing 


to existing local 
tility to continue 
axe and cxtent 
& effected thereby, and 
obvher vrondcast serviec to such aoress 


revenucs 
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brozdécast 


deterndz cher applicant's estinates of 
ing cxpenses end 
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be projected. 


hes 
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% 3 plicent is eee 
enc opera roposed station in 
bs Te4 renee 
y reasonably be 


BSG 


orts, if any, were made by 
ing to ascertain the vro~ 

: i connunity and area to be 
ea end bh om 


2 


: hi applicant proposes to meet 
Such necds tere 


Light ¢ evidence ecdduced 
foreroing iscucs, whether a grent of the 
application vould serve the 


2bdlic interest, con- 
and necessivy. 
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CERPIFICATE OF SERVICE 


i, Patricia Murchake, @ sceretary in the lew firm of 


cherfeld, Bechhoefcr, Baron & Stambler, do hereby certify that 
this 10th day of Decenber 1962, I sent o copy of the fore- 
i going document, vic regular United States mail, postage prepaid, 
|| to the following: . 
Kenneth Cox, E 
Chiel, Broacca UFO 
n 


Federel Coman tons Commission 
Washington 25, D. C. 


Qs 
% 3B 
cat 


Ss 
& 
ot 


‘Eugene L, Burke, Esq. Rice Capital B/C Co. 
Doven Building c/o Edmond M. Keim 
Washington 5, D. C. Pe. O- Box 801 
Counscl for Rice Capital Coos Bay, Oregon 
Broadcasting Co. 
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Before the 
ICATIONS COMMISSION 


In re Application of 


Rice Capital Broadcasting Co. 
Crowley, Louisi 


For Construction Permit 


Gexetes / Si 


CEE oSa ao 10 PETITION TO DENY 


In opposition to the Petition to Deny or Designete for Be 


10, 1962, by KSIG Brosdcasting Company, LGHER: Reda DIVISION 


——— 
against grant of the above-described applicaticn o£ Barton W..Freeland, 


ats 
Sr., L. 0. Fremaux, and Edmond M. Kein, a/b as’ Rice Capital Broadcasting 
eee 


Company, for a construction permit for a new standard broadcast station 


acter iin 
at Crowley, Louisiana, applicant shows that: 
"PARTY IN INTEREST" 
Applicant neither admits nor denics that KSIG is a “party ‘in 
to the above-described application. 
NEED IN CROWLEY FOR APPLICANT'S STATION" 
how that Station KSIG is the only operating 
stundard broudcast station in Crowley, Louisiana, a community of 15,617. 
the Couniissio: xd that it is reasonable to presume, where there 
is only one local service, that a definite need exists for a second medium’ 
of local expression; and that listencr opportunity to select among locally- 
originated programs, the availability to civic authorities, public service 
organizations and other or more than one radio medium, and the competitive 
stimulus provided by a second station are all needs which remain unsatis- 
-station comaunities. .(Wrather-Alvarez Broadcasting, Inc., 
£ necds of the Crowley community not satisfied by the 


exclusive operation of KSIG are given in the attached af ffidavits of appli- 


eant's principals. 


IT. APP, p. 114 
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UPAREAT TO KSIG'S ABILITY TO SERVE PUBLIC" 
and 
"ADEQUACY OF REVENUES TO SUPPORT sWwO STATIONS" 


3. KSIG admits there are adequate revenues to support one station 
in Crowley and shows that it enjoys substantial revenues, in the neighbor- 
hood of $150,000 a year. While KSIG expresses its meeeporced opinion 
that this represents the near-saturation point, it concedes that another 
10% or so might be czpected, From NSIG's own representations, if applicant 
realizes its full estimared first year revenue of $60,000 (and KSIG says 
this is unrealistic), there nour still be some $105,000 available for the 
continued operation of KSIG. .As shown by the affidavitjo£ Edmond M. Kein, 
Becaeneatitene annual revenues of the station under aig ownership were in 
the neighborhood of $80,000. Tt is respectfully submitted that KSIG has not 
shown that it cannot operate in the public interest with revenues of some 
$105,000 annually. 

KSIC represents that its operating expenses are “approximately 
$140,000", but hag made no showing that its operating expenses wore neccs~ 
sary and reasonable - that its depreciation accrual treasonably varying 
between $10,000 snd $15,000 per year" on its peer omencl or local Class IV 
facilities represents anything but a write-off of the coos of buying 4 
going business; that its owners! "reasonable salaries" and bonuses are 
normal for the type of work they do; that the so-called operating expense 

“~ ; i/ 
total docs not include non-broadcasting items, and non-operating expenses. 

In essence, we must rely on blind faith in the ‘self-serving statc~ 
ments of Petitionér that its revenues were SO much, that its operating 
expenses were So much, and that 2 reduction in revenues “would be nothing 
less than a disaster to KSIG, its public service Beeirictes and its hope 
to continue its operations. se 


1/ XKSIG refers to its continu “activities to reduce unnecessary 
expenses", and lists "“Snterc on notes payable" as an operating 
ase for spplicant. Sce algo Keim's affidavit! 


KSIG Broadcasting Company, Inc. has obligated itself to $25,000 a 
nosenats on "debt obligations oceurred (sic) in purchasing the station" 
se these "debt obligatiorfs" were placed on the corporation, rather than 

kholders, their payment has by action of the corporation stock- 
holders been made a burden on the corporation's revenues. THE FALLURE OF 
THE CORPORALION TO L SUFFICIENT PROFITS TO CONTINUE TO MAKE THESE 4 
PAYMENTS ON PUR RICE OF SYATION WOULD IMPAIR THE FINANCIAL 
SOUNDNESS OF SORPORA’ 5 ‘01 STATION WHICH COULD CONTINUE 
OPERATLON UNDER YFERENT O} SHIP WITHOUT THESE HEAVY DEBT OBLIGATIONS. 
The’ Comal on is under no obligation to underwrite the private interests 
of the KSIG stockholcers or former ‘owners. 

Considering that KSIG has shown substantial revenues enjoyed by it, 


acknowledges that an additional 10% or so additional revenue may be available, 
that it expects panded future returns "as revenues may rise, and expenses 
may fall", it has*fai to show that there is not adequate revenue avail- 
eble in'the Crowley market to support a second station there. 

-KSIG's threat to make "xeductions in KSIG operations" may be more 
than offset by the addition of applicant's proposed operations, and at any 
rate such reductions may be voluntarily made by KSIG without reg yard to the 
introduction of competitive local service, and in the absence of applicant's 
service the reductions will not be replaced, as for example, its discontinu- 
ing the broadcasting of local high school, both “parochial and public, $s 
events when the public high school authorities adopted a charge for broad- 

(See affidavit of'L. 0. Fremaux, and tear sheet from 
Crowlcy newspaper). 


"REVENUE, EXPENSE,.OPERATING PROFIT ES TIMATES" 


e bases upon which applicant c SCs = S & revenucs, 


these csotimates 
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“GENERAL STAFFING PLANS" 

5. Applicant's plan to start off its operations with a staff of 7 
full-time employecs, plus free lance and part-time help, which would include 
two full-time first class operators, for an 84-hour week daytime poeeaion 
compares favorably with KSIG's staff of 13 full-time and 4 part-time em- 
ployees for its full-time operation - and in the event of the grant of 
applicant's application KSIG plans to eliminate 3 or 4 positions to 
effect a saving of $10,000 or more. 

Applicant's proposed 14 hours a week of live programaing can be carried 
out, as shown by the affidavit of Edmond M. Keim, The bulk of the Live pro- 
granming consists of 7 hours a week (12 five-minute predominantly local news 
programs daily); a S-minute editprial program which can be taped and repeated 
twice daily; a 15-minute daily religious program which will de done by the local 
clergy; a one-hour remote religious program cach Sunday; and two fifteen-minute 
educational programs on Sunday which would be produced py! school talent. 

“SLINANCIAL QUALIFICATIONS" 

6. Applicant has shown conmitmeats of the partners plus equipment 
eredit equal to the cost of construction plus 3-months' gperating expenses. 
(Central Wisconsin TV, Inc., 22 RR 163; Sanford A. Shafitz, 14 RR 852) Sub- 
mitted herewith is a current financial statement of Edmond M. Kememand his 
statement of his plans for meeting his commitment. Also'submittcd is the 
assurance of Mr. Barton W. Freeland, Sr., committing himself to assist Mr. 
Keim financially, if needed, Mr. Freeland's financial ability is shown by 
his balance sheet filed with the application. 

“RNOWLEDGE OF PROGRAMMING NEEDS OF COMMUNITY" 

7. Applicant's "barest showing of proposed programming" meets the 
requirements of Section IV, paragraph 2(b) of FCC Form 301. ‘To have described 
an entertainment show as "The Dick Smith Show" would have added nothing of 


informational value. 
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Petitioner requests ¢ representation that it 
has been unable to determine the efforts applicant made to determine the pro- 
gramming needs and interests of the Crowley community and area and how appli- 
cant proposes to meet those needs. In Suburban the record showed that the 

there were totally without knowledge of the service area. Here 
partners have been life-long residents of Crowley and 
the area, and have been engaged in civic and fraternal activities there, 
partner was cn aged in broadcasting in Crowley for over 7 
ing waich time he participated in local civic, fraternal, and 
_xeligious affairs, is still a member of the Crowley: American Legion Post, 
and will return to Crowley to manage and operate applicant's station. (It 
will de noted that Keim had been away from Crowley less than a year when 
the applicant's program schedule was prepared.) Local residence, local 
civic activities, local business interests, and local broadcast experience 
eminently qualify applicants to know the programming needs and interests 
of the cone 
pectfully submitted thet Petitioner has not 
raised any matters to which applicant should be put to proof, and that the 
Petition to Deny or Designate for Hearing should be denied forthwith 
an effective tool for delaying the installation of a com- 
petitive service in this single-station community. 
Respectfully submitted, 
Darton W. Freeland, Sr., 
L. O. Fremiux, and Edmond M. Keim, 


d/b as ~~ : 
RICE Seg BROADCASTING COMPANY 
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CERTIFICATE OF SERVICE 


This is to certify that I have this 7th day of january,” 


1963, sent by U. S. Mail, postage prepaid, a true and correct 
copy of the foregoing to: 


Arthur W. Scharfeld, Esq. 
Arthor Stambler 

1710 H Street, N.W. 
Washington 6, D. C. 


Kenneth Cox, Esq. 

Chief, Broadcast Bureau 

Federal Comnunications Commission 

Washington 25, D. C. a 
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a new $M radio broadcasting station in Crowley, 
the petition by KSIG sting Soom Inc. 


céeny lesignate for hearing the penaing 


born in Crowley, Acadia Parish, Louisiana, in 1902, and with 
years in college, I have resided in or near Crowley in 


close contact with 


oneed by the followi 


wy 


sional Tank of Crowley, Crowley, Louisians; 
» waich company irrigates 20,009 


fational Far. 


of America, 
a member of 


~*, henet 
wane Acac.2 
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considercd Op on that there is a neec for an additional 


ovley and that on additione] station can be 
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' 
feel that there are several areas in which KSIG is not adequately 


serving the comamity, particularly, in the tine allotted ito religious prograns 
other cultural progrems which I feel are vital end of great interest to a 


or or the citizens of the comunity. 
™ 


a) ZE: 


, 


hovdny” Puolic 


Acadia Parish, L 


ageasting: Company and he 
tion by Rice Capital 
ony, Inc. requesting that 
for hearing the pending application of Rice 


heodia Parish, Louisiana, in the year 1914 
wevices during World War 
my entire life. J have been associated 
approximately 27 years and have held 
ond T have deen President and 
nesocinvion since 1955. 
have served c& 
two Parish drainage dis ricts for several years ond I 
Legion. 
severe) arces in which KSIG is nov adequately 
the broadcast of Eigh 
during the yeer 1962 
they were requested by the headia Parish School 
00.00 for such broud 
association with Crowlcy Building & Loan Associ 
have been in se ts ith the people of the 
City of ¢ 12 soadia Ls ios on fwaiiiar wivh *ae economic condition 


of 


stovion in she City of 
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Before the 
FEDERAL CO UNICATIONS COMI SSION 
Washington 25, D. C. 


adcasting Conpany 


er 


In xe Application of ; wae 
“Rice i i File No BP-15130 


Qa #ORECEIVED 


To the Commission: SAS A yA 
= UCT 2 71284 


For Construction: Permit 


RICE CAPITAL'S ReY. “TO AMENDMENT TO © EeCuc: 
PETITION TO De OFFICE OF THE SECRETARY 


—————— 


The Commission's letter of August 13, 1964 was vritten to 
Broadcasting Company (KSIG) opportunity to present specific 
in support of its allegation that the introduction of Rice Capital's 
proposed station in competition with MSIG would cause degradation or loss 
of broadcast service in Crowley. - Instead of limiting its response to 
this matters, sn its Amendment filed October 9, 1964%, chose also 
to present a re-hash of Basso's December, 1962 affidavit. 
2, Before discussing the merits of KSIG's responses (i.e., 

NAmendacnt") it should be pointed out thee the data ssi not submitted 

s required by Section 309(d) of the Act a that, except for 
matters which the Co: ission may officially notice (Qntins Sales Manage- 
ment), statemeats anc conclusions in the Amendment nay be ignored. 


3, Each of KSIG's statements in its unverified amendment will 


be analyzed, starting with those statements that relate to the Commission's 


August 13 letter. The numbers in semi-parenthescs match the question 
o r 


numbers in the Commission's } morandum Opinion and ortler released August 4, 
1964 attached to its August 13, 1964 jetter). 
4. 1) Retzil sales in the Community and the area. 
A. asso in his statenent in support of the amendment 
retani sales data taken £rom "Sales Manage- 
ment of Buying Power" for Crowley and Acadia Parish 


for 1960, 1961, 1962%%* (incorrectly identified as 


a : 
Received Octoder 2} the first working day following the date of filing. 
The correct mc ~ 1962 retail sales for Crowlcy is $21,476,000 
stem Of $2 ! 


sBAPP.p- 128 


1961, 1962 and 1963 respective sales for 
1963 shown by the same publication were $22,941,000 
for Crowley and $45,916,000 for Acadia Parish. 
B. Basso shows that nearly 15% of KSIG's local revenuc 
cones £rom Vermillion Parish. The commission of retail 
data for Vermillion Parish distorts the total 
sales volume for "the area." 
Petition to Deny filed in December, 1962 repre- 
sented that its revenues had decreased in fiscal 1962 
to $144,000 froin a 1960 high of $148,000, and attributed 
this alleged decrease to depressed economic conditions 
in the area in 1962. KSIG now reveals that its 1962 
revenues had actually increased over 1960. Data sub- 
mitted also shows over $1,000,000 inereasc in actual 
» gales in 1962 over 1960. 
5, 2) Total number of businesses in the Community and the area. 
A. Basso's figures for the totel number of businesscs in 
Acadia Parish differ substantially from those furnished 
by the Crowley Chamber (Sce Attachment A). 


sent. shows for Crowley the same figur 


Basso ignores the busitiesses in Vermillion Parish 
which generates nearly 15% of KSIG’s local revenue. 
6, 3) Total advertising Revenue Potential. 

A. ers no data on the total advertising revenue 
potential in the area, His attempt to equate KSIG's 
revenues with the revenue 

statement chat: 


phere 
jocal radio : : z 1osc now being 
($211.00 c or certainly 


10% < no peak seeable within 


future 
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is placed alongside his 1962 
"y believe that KSiG's cuz 
are at or near the saturation 
in the Crowley market. There are ee so many 
advertising dollars for local radio. Certainly no 
projection of inexeased local revenues beyond at 
most a possible 10% or so is SONEIESIES or could 
be expected." 
KSIG makes no effort to show the amount being spent by 
Crowley, Acadia Parish and Vermillion Parish businesses 
on the Lafayette television stations although Basso claims 
that these stations sell advertising in, the area, or in 
other advertisi: nedia in the area. 
Local Advertising Revenuc. 
A showing of one year's local advertising revenue, a year 
arbitrarily selected by Basso, is of no significance, except 
to show that KSIG enjoys substantial local revenues. 
Total Revenues / Expenses / Profits /'Employees. 
A. -The relation of Total Exp al Revenues is highly 


staff of 15 during 


purported inercase in expenses in 


almost direct ratio to revenucs. “These figures show an 
average net profit before taxes of only approximately 
$4,000 - yet Basso in his 1962 affidavic stated that 
KSIG had "debt Siiconions cage in purchasing the 


station which total $25,000 2 year." The alleged low 
level of net profit before taxes ‘is inconsistent with 
KSIG's placing a valuc of $350 oa its stock (BTC-4108) 
and paying a premium of $77,500 to acquire treasury 
Further, in its renewal application 
February 4, 1964, KSIG’s balance sheet 
at Novernber 30, 1963 showed “Profit to-date" of $11,000. 
i 
B. No reliance can be ed on Basso's: undocumented statements 


and unfortunately an accountant 's 


supplied. 


AVAILABLE 
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Number of buszness advertising on KSIG. 
Sudicates that the station clientele includes about 
160 Acadia Parish businesses plus an unrevealed number in 
Vermillion Parish. Chamber of Commerce data shows 761 
businesses in Acadia Parish alone, leaving 600 retail busi- 
nesses in Acadia Parish alone not advertising on KSIG plus 
an undetermined number in Vermillion Parish. 
Specific advertisers that would shift or split. 
passo's "educated ec is based on pure conjecture, and 
operating 2 competitive 
conclusion that '50 to 
advertising 
pudget Sig to find support 7 q = He coes 
state, in detail, the 5 ific ad isers," or define 
term “major account d as pointed out above, Basso 


not shown cny ¢xperd that would make his "guess" an 


list of competing advertising media 
no radio broadcasting competi-~ 
rea. 


or degrada 


of such estimate he propose 
curtail KSIG operations to cut costs and prevent a substan- 


tial operat 3 5 oi y all of the followiag 


Weakening its news coverage 


» Mutual 


service to local civic anc 
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In his latest statement Basso says that KSIG may lose up 
to $40,000 from its $181,000 revenue ana that this will 

necessitate some OF all of the above curtaila nts plus, 

possibly: 

(£) Cancellation of lease of weather forecasting station, 
Rice Capital will £111 any void created by KSIG dy 


(a) and (b) Proposed local news coverage and a press wire 
for national news. | 


(c) Rice Capital has proposed editorializing. 
seg to make its staff and facilities 


5 
1 
or civic and community activities. 


(a) Rice Capita 
available £ 


ployment opportunities for 


jme employees that 
KSIG might ¢1) 


¥ 
Rice Capital will broadcast local weather. 

No meaningful conclusions can be drawn from Basso's general, 
conditional, and self-serving declarations of KSIG's antici- 
pated service curtailment. |B o has not stated 
that KSIC would not carr) ns am it presently carrics, 
put only that "some or 2 i be: : curtailed 
in some way. : 
KSIG's pending renewal application shows that it is broad- 
casting and proposes to continue to broadcast 92.5% commercial 
during the carly morning hourg.and 97.3% comnercial day time 
(8 a.m, to 6 p.m.) when Rice Capital (daytime only) will 
offering KISG most competition, and during these periods 

broadcasts 1251 spot Seepemecaents and 143 
commere nts. (in accurate count might re 
1405 spot announceme during these periods and 133 non- 
commercial sopeesenens) Does Basso mean th 
replace any of its sustaining prog 
Sunday church 

1 
r that it would replace non~ 
/ 


announcements and increase co exceial announcements 


1 it admits carrying during these periods? 


aon 


ic 


SiG repres¢ 


its public service prograns 


certain programs would have 


diately curt 


County 


5.45 pm US Department 


12.15 pm Rice Market 


Rice Market Report - 5 min.- 


Farm News 


Rice Capital proposes a 50-minute agr 


program at 6,05 a.m. 


news 


The morning agricultu 


NAgricultu 

tural a3 23, 
tapes suppl ied 
State College, 


Agel cul tux 
mar ket 
11.00 am Sunday Devoet 


Rice Capital 


church service from Crowley 


each Sunday 


Report - 


program at 12.40 p.m. 


tonal 


oposes a remote 


“would attempt to continue with all 


and announcements" and that 


to be nediately curtailed", 


jisted under 9.a. would have 


The programs listed are 
ain - Monday thru Friday 
.grd.culture = 5 min - 

Monday thru Fric 
5 min - Monday thru 
Friday 
Monday thru 
Friday 
15 min - Saturday 


day 


- Mutual 
{oultural 

and a 5-minutec agricultural 
Monday thru Saturday. 
ral program is described: 


aged Zcul- 
USDA, 


jon from county 
yvicc, wire service, 
Ag, rriculturai Ap Bene 
onstration Agent,” 


1 COU Sas 
60 minutes - Sunday. 
proadeast of local 


land churches at 11 ana 


for 60 minutes. 


Security - 5 min - 


day at 3.05 p.m. 


Community Bulletin Board 


Rice Capital proposes 


PTA. 


ea 15 minute progran Satur- 


for government prograns. 


- 1 min cach hour. 
programs wnich include 
“women's activities” 


s clubs, socials, meetings, 
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Non-sustaining religious programs |~ Sunday. (Most are 
futual) 


Rice Capital proposes 2 25 minute transcribed 
Catholic program, 4 25 minute transcribed Protestant 
program, a 15 minute locally! produced moraing 
Devotional, and a 15-minute The Christophers progran 


each Sunday. 


Rice Capital proposes to carry locally-gathered news and wire 

service news regularly throughout the day, and has designated 

one man to be "News-Program director." 

It is respectfully submitted that Le ¥SIG should decide to 

climinate all of the programs it lists as "public service" 
ams, no loss or degradation a4 TERS would be felt 

ag Rice Capital has proposed, among other things, programs 

of similar type. Elimination of sustaining programs to the 

vO £ 


extent suggested by KSIG would eliminate all of 


o 


sion (0.2%) prog 


all of its educational (0.4%) program all but one 


religious (3.7%) programming. These suggestions by 
paiconce=sine the good faith of KSIG 

Broadcasting Company in its progrenming proposals made to the 
sssioa in the pending KSIG ren 

reliance the Commission can place ion KSIG x 

there or here. 

Basso represeats that KSIG pays year for Natual 

Broadcasting Syste: affiliation i has realized no revenue 

from this network service", although KSIG's pending renewal 


application shows t 21 ue 5 minutes a week of Mutual 


service is carricd on 


asaticn)" network programs. Basso 


akes contradictozy statements to the Cc 


«fic 


least some he programs that KSIG 
wili be carricd by Rice Capital. As pointed 
yolication commits itself to 
= hour per week of educational prograns and 
“atly Basso's statement that KSIG "now regularly carries 
gxums each week which are produced by schools of 
>» means 
carrying these prograns. nder 9.a, Basso 
th Schools". Since KSIG did 
it appears that Ricc 
a beneficial effect on 
statemcnts 
are given any exccence. has also 
proposed comaunity service programs. 
ch ees in format and policics. 
A. AS redges on th rot a competitive station by 


ier 


or all" of certain steps. 


a profitable level is purely conjectural, 
evenues would result in degradation of 


proadeasting service through necessary curtailment in KSIG 
operatio 
expenses arc 


and reasonable. assumptions are proven invalid by 


constitutes 10.4% of its operatih 


attractive. 
its Mutual Network 


S% of network programs ar 
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Aside from producing revenue, Network service saves produc- 
tion costs, particularly in its news service and discussion 
program. Cancellation of its network affiliation would be 


cutting off its nose to spite its face. 


15. Rice Capital will undoubtedly divert some revenues from KSIG; and 
1 
KIsG's fears that this diversion m amount to much as $40,000 may prove 
prophetic. However, loss of $40,000 revenue would merely return KSIG to its 
1962 revenue level (or only slightly below), at which;time it was representing 
that KSIG "has fully served Crowley's and the area's need for a local radio 
outlet", and that with that revenue level it was able to present those same 
now lists as "public service", operate two-way mobile equipment, 
at $2700 a year, Reoeneeee and do all those 
- would have to curtail. 
16. it is clear that KSiG's worst fears do not require any 
Ss progrem service, and on the 
area a choice of locally originated programs 
advertising 
17. Briefly, we will summarize the other allegations and reply. 
Il. A. There is no need for the Rice Capital. 
says it is Serving the local radio needs of 
that therefore there is no need for another 


row conception of "need" (See 


to support two 


jn the past two years 


C. aid D. KSIC challenges Rice Capital's ‘estimates of firs 
revenues, expe s and operating profit. | These charges are in th 
ssion Consigeration of the Rice Capital 


application. 


- 10 - 


KSIG claims that operating expenscs should be estimated 
at $60,000 (instead of $48,000). 
the Commission requires applicants to show adequate 
finances to construct the station and to operate it for 
a reasonable length of timc, namely 3 months without any 
revenues. 
‘The Rice Capital applicatfon shows cost of construction 
to be $18,064, and 3-months operating expenses (using 
KSIG's figures to avoid argumeat) $15,000 - a total of 
Rice Capital's plan of financing provides 
$20,000 cash contributions by the partners, $10,500 
deferred payinents on equipment, and a bank loan of 
$10,000 - total $4 0. This provides more than 
$7,000 over and 


figures .* 
Rice Capital's estimates of revenues seens reasonable and 
conservative, particularly in light of KSIG's admission 
that Rice Capital may divert $40,000 revenues from KSIG, 
and more particularly in the light of KSIG's expericac 
in the past two years in enjoying a nearly 30% increas 
($37,000 annually) in revenues, 

Knowledge of program needs and “desires. 

Rice Capital has 

ia busine 


Lo broadest perience in Crowlcy, that ‘the local 
ants are members of local civi rganizations, that che 
local yesidents have discussed programming and received suggestions 


from locos] les and have received the assurance of active 


te of operating expenses 
Ss, raised his cs 
$72,000. It is S : ; 21 ed on that which serves 
Cathe 2 most =o : tes'' leave Rice Capi 
$4,000. 
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cooperation Lrom local organizations. ; The long residence and 


business and civic activities of Rice ‘Capital principals 


assures the Commission that it is fami? jar with the needs and 


desixes of the area and that it will be responsive to such 


needs and desires. 


It is respectfully submitted that KSIG's own representations here show 


that the introduction of Rice Capital's proposed station in Crowley in competi- 


tion with XSIG will not cause a degradation or loss of service to Crowley ox the 
area, and that KSIG has not shown any reason why the, grant of the Rice Capital 


application would not be consistecat with public interest, convenience, and 


necessity. 


It is further respectfully submitted that KSIG's Petition to Deny, filed 


in December, 1962, was based on representations of revenues and expenses which 
it now concedes to have been false, and has had the effect of delaying the 
ervice in Crowley for nearly two yer 
ition to Deny is imperativ 


Respectfully submitted, 


Barton W. Freeland, Sr. 

L. 0. Fremaux, and Edmond 

d/b as ° fe ¥) 
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Eugene  /\ Eugene Le Burke 
Its Attoracy 


621 - 15th Strect, NW. 
Washington 5, D.C. 


October 27, 1963 


This is to certify that I have this 27th day of Octoder, 1964, 


by U.S. Mail, postage prepaid, a true and correct copy of the 
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taken pursuant to Notice to Take Deposition 


filed by Counsel. fox Rice Capital Broadcast— 


oMU ON AO UW RW DN 


aring Examiners Authoriz 


_ 


Order release 
1967, befo 


Public. 


called as a wi : : nstar sunsel for Rice 
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Me, Fruge, I ha you a document which 
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ReGGIs: 


Objection is mz 2 introcuction of 


"Exhibit No. 2B Subject to the final ruling 


further reason that 
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Iwill 


you have done so, 


the: bail ske}s 
me to bid 
same building with a ba hether cali ita 


fad, the restroom would include a 


about four 


addition to the original bid, 


. Iruge, on "Deposition Exhibit No. 
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Will specify all types 
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Pruge, reverting back your testimony on direct 
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it is felt that nothing can be introduced be yond 
the Exhibit and inasmuch as the Exhibit should 
speak for itself, He may, of course, explain 
thet which is in the Exhibit but we do not 

feel that he can add to the Exhibit rally. 


2 2 
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And, any evidence relating to that enler 
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Q Do you remember the question? You can 


question is enember what it was, 
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A You asked me if the list from the fi 

I'm asking you - In Exhibit No. 2 you refer to the 
"At¢cachea list". I am asking you - what do you mean when you 
say "Attached list"? 


A Iam referring to the 
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To the exterior of the building? 
A It would attached the building. 


Q ; his % include the service brought to the 
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building. ft include the ¢lectrical in the building, is 


ixture did you provide 


- {here would only be 


room, you know. 
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allow for ¢t 
yLiars ($10.00) - n 


y 2 . . “1h thy e ! ~ Len 
Q Wicated anywhere on that complete 


4 
Q 


Do you have a provision for wall switch or for a 


2 . 


arop string? 


A We figured 
o you have 


in the restroom? 


Well, there wasn't any and there is no; 
pecause we hedn't figured on 2@ 
Q So the original list then is incompicte 


electrically? 


when you refer to it 


pe incomplete for the 


RTS oy Ne 
anything 


( AVAILABLE 
ral bound volume 


. ay . 
Any on ani 


ny 
NO. 


Have 


He Ormea or ao 


Pe vss 
CRanST2 


CO! 


oe 
NNO. 


aol 
Cw ch 


Who 


wie fey 


you have 


on 
ttex 


tne 


pom? 


BOG ET OOM : 


atic rion ney ioe 
omiint CMAG 2 


- ” 
1LVE LNLO 


building? 


fny other construction 


me he w 


fell, he told 


how many windows. I had 


it. Whate 


Ur 


nouse 


"4 
om ody | 


3 


ver 


on rege’ 


rmat 


info 


twelv 


Lo 


o 
3 


n 


sts 


59 


r ho 


So ye 


rmat 


a 
G 


by 


ee 
hae 


ors 
USe. 


BEST COPY 
from the origir 


- AVAILABLE 
al bound volume 


TASS f, 
Papers 


cost for 


So pstn de 
(ote 


Dollars 


tha 


I don't believe 


Tots 


ole 
= Was 


foot 


less into the 


Does bid include 


YI dammed 
(Witness 


refers 


jow would the building 


an electric 


day 


you think that 4 


1ately heat that 


restroo 


™” 
m,. 


have you provided 


I don't think tney need a 


facilivies 


eyes 
ton LOW 


tc? Why is your 


- would 


insu 


neo 


nee 


nit 


estimate For 


S fee 


Ls 


Seven Dollars 


thet 


you say 


I can figure it out 


let 


aeiY | 


to Exhibits ) 


be heated? 


eisht 


building 


build ng and not for the 


Ging for the rest- 


figured in the rest- 


BEST COP’ 


own, 


A 


2 
ayy 


Gus 


b 


ergs 

CL 

Woo 
xe! 


(7 


4G On 2 
n 
nc 


i Oo 


Ace 
pet 


Vine 
Ling 


View 


are 
ae 


we based 


y 


one 


Toe te 
whe 


LO COO 


Nth 
aN 
( 


¢ 


347 
Uh wG 


bi 


r AVAILABLE 
al bound volume 


Where is that in your estimate? 


lohan? te 
tnis es timate. 


And you've never been esked to make an 
bringing water service to the 
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service? 


And your estimate Gocan't pr 3 for yring ing 
to the building? 
A ve TL eptic tank you have to bring any 
sewerage to the building. 
But you don't have 
in the estimate 
No. In the first list tne throom wasn't on 
Did you provide any estima for bleed lines for 
tank to wash itself out? 
You put a field line - a seepage line. 
How many feet of seepage line did you provice for? 
A Oh, I'd say fifty (50) fect. Mat would ve 
would be néccssary for this one room. | 
Q Did you make provision for that in the 
of materials that you made in the first Exhibit? 
A 
Q Now, you would have to aig 
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Tel. (Area Code 217) 222-8202 CONTRACT 


NO. Liesl666 


PROMS A ARES 6 meter rarce 
PRY OUSAL PEN ed ele § AAiN Ue 


FOR 
its Gaia 


Dos Rane OA% 


ee 
We cre pleased to present this Proposal to supply the apporatus as ‘itemized 
and priced in the attached schedule for your consideration ond ecceptance, 


GATES RADIO COMPANY 
Prepored by: 


Nomen wash Deeg — 


Signoture 


Date 


rT TRANSMITTER AND MONI? 


7 


DESCHKIPTION 


i 
{AM brosdeest tronsmitter, | 
{ 


at watts, compleie with one set of operating 


tubes and one crystcl. Transmitter onerating frecuency 
Y r S Y | 


_KC with o load impedance of oO ohms. 


FM Broadcest Transmitter, 
te with one set of operating 


apt sh Be 


tuses and one crystal. Transmitter operating frequency 


% 
» 


— me IC 


Complete 100% set of spare tubes, for Modci__. 


tronsmitter. 


* 


Qo iercenns 
| SS0"O279-501 


nN 


—___. Transmitter. 


ry 


Spere crystal for LECO Ics , for Mode! _BGeIG 
broadces? transmitter. 


ts 


et fe 


TOTAL FOR TRANSMITTING EQUIPMENT... $6,556.00 


for 


re tube set for M-£990 frequency monitor. 


9693 FCC epproved modulation monitor com- 
one set of tubes. 


TOTAL FOR MONITORING & UIPMENT...$2,660.09_ | 
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i Gates custem-built phasing equipment for __2£ me 12,530.00 
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(specify DA-1, DA-N, or LA-2), consisting of phasor 


; ~ ; “3 a 
in standard Gates cabinet, ond coupling units to be 


constructed __ Sm woothe roreof bo 
specify in weatherproof housing or panel ond shel 
Consulting engineer is__. 


Sa 


(address) aa 
Note: : 
The price cbove is basec on Gates stonderd type 
design. Generous safety octors will be used and ¢ 


a ge 


reliable and cconomicel prasing system is assured, 
lf there are special design requirements such as all 


vacuum capacitors, non-stondard cabinets or point 
or other unusual needs the price is subject to review 
ond change after receipt of complete specificetions: 
Actual construction will commence after design hes 
final approvel of the stations consulting engineer..: 
Normal shipment time is 45-60 days cfter receipt of 
final approvel of design. 


1SL"0025"000 Phase Monitor_Claricgo—___ Model 2.202 —; 750 00D 
Freq: 2JEGQ-—KC; Power__3 KW; Mode (DA-},: 
DA-2, etc.)Uiw2—; No. towers - Day. 2; 


No. towers - Night_ __—; Reference tower No.. 
~ ; Sampling line impedance__52 _ ohms; 
Meter scales 


Remote contro! system:_____ Model 


99nG2ES—002 | Cotes M__52g5h ——_ Sampling loop 
Gates M_________lso.ation Coil, less resoneting| 
capacitor. ; 
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WES 


AND/ OR SERVICES 


STOCK NO, 


Provide ond install 2 Tower(s) U&sisix ae : eo, AHS feet above 
, . / WE? 1 ~ es ' are 1 

base, (guyed), (self-supporting), (galvenized) (non-galvanized), (insuleted) (non-insuleted), comalete with 
Anh Let emer care 


3 aaa ; tones , meron 
guy wires, guy Insurctors, guy anchors, base pier, and all necessary naraware. 


Lighting kit in accordance with FCC specifications A-_@ oo to be verified by station's con- 
Struction permit. 


One coat of paint in accordance with station's construction permit and applicable FCC regulations. 
All tower erection equipment, foundation and anchor concrete, reintorcing steel and labor to be sup 
by tower company. Exact tower location to be designated by customer. 


Provide materials end install ground system consisting of 260... radials of number 10 soft drawn 


copper wire extending. 209. feet from base of tower, except where limited by property boundaries or 


line of intersection between towers. 


Also,__________ redials extending .._ feet from base of tower, to be interspersed between long 
radials. 


All radials to be plowed in to @ minimum depth of 6 inches. 
Pp : 


Provide materials and install ground sercen consisting of ______by._____ feet copper ground sereen at 


bose of tower(s) 


Furnish and install_499 feet of (2 inch) (4 inch) copper strap. 


Furnish feet of (2 inch) (4 inch) copper strap to be installed by others, 


Install bay FM Antenna ., type_ oe ___., (with) (without) hecters to be 
(side) (top) mounted; to be provided by others and delivered to site prior to tower crew's arrivcl. 

Provide and install additionel strain insulotors every - inches in all guy wires in the crea of the 
FM antenna, extending from the top of the tower down to a point_____ feet away froin eny radiating element. 


Furnish and install approximotely_..____ feet of AC wiring for deicers. 
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F.0.B. Purchaser's tower site, 
F.0.8. Tower Company's pleat in ox ienean Cliny = , Oblokcss 


Delivery charges to be coliected from Purchaser by Tower Company on orrival. 


Services and/or meterials specified above are to be provided subject to tne TERMS AND CONDITION 
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__INFORMATION FURNISHED BY PURCHASER 


1. Legal name and address of purcheser: 
g P 


(Nt 


Form of business: _ proprictorship pertner corporation, 
If a corporation, incorporated in. _(Stete), corporate residence in —_.__ 
een SOURTY) a 


Radio station cali letters (if assigned) —— 


Residence address(es) of proprictor, partners or corporate officers: ! 
(Name) Puen ee be = Title Ownership % 
(Address) =e = : — 


{Name) 
(Address) 


Location(s) of equipment covered by this order: 


Transmitter... a 


COUNTY 


Studio ene —_____ (Street) ___ 


pec i es COUNTY) a —— 


Is this order contingent upon issuance of a construction permit by the F.C.C.? 
Has final CP been received? 


yes {5 no 


Address all correspondence to: 
(None) SSS EE Saco) 
( City) eee en eeteenee (SD) —— 
Phonexcon tacts! (Nera) = ae Gite) 


(City) en (Phonic) pee 


Stations: Consulitings engine cr. ce 


(Address) ee eee en hone) ee 


Equipment on this order is for New Station |. Power Increase __, Replacement 


If order is for FM equipment, FM Station is | Jindependeat; affilicted with | (AM 


Ship Vie: ._)Motor Frt, | |Rail Express 


Ship to: 
Tronsmitting Equipment 
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3. Payment arrangements: 


Cash with order 4 ©.89; : SS Op eNeO 
Cash due upon receipt of construction permiz 

Bolance due 

Payable cs follows: mstallngnts, sae belove 


provides f ent in deferred installments, purchaser authorizes seller, in ecknowledging ti: 


lf the above 5 


to calculcte end state in its acknowledgement, the belence remaining unpoid to seller under this contrect, 
emovunt of the finence che poyeble on soid balance ot. . "6 pet enanum, time salonce intiwsive 
finence eharge payatic by puncheser, and the emount of ho +_.substentielly equal end consecutive monthly 


instellments, the first of stoll > will be due 66 $ cr the ontierpated ¢ of snipment of the x 


ys 
es determined by se! All instruments on deferred transactions she i be exe- 


PMENT" 


ADJUSTS 


A PART OF THIS 
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inclusive, is hereby accepted this 
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er or officer -- state which) a 
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Washington, 


7 ee 
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ice Capitol Broadcasting Co. 
Louisiana a j 


~ the following: 


tnized iron cistern 5 fi 
jit approximately 876 galio 


ie in Cicneter 
On Capicity 


eo cut gutters 

yo 
All necessary galvinizea i ptpe to connect gutters 
to cistern 


“Hooden stand to install cistern 


aAvatany wi 
Vote C0 


to do the above work 1 ee te all lad oor, tools 
and insurance for the sun f $160. 40. 


Yours very truly, 
ACADIA LUHEE 


R YARD, INC. 
Dan ¥. Fruge 
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Hearing and travel: Attorne 


a] 


costs plus anbowenee reo 


Chief engincer on 
$110 a week; 

SIDES TEES Coa 
Chief engineer 
Anse aS engineer. 


's 


Handymen anc 


Rent: Two months for transmitter site a 
office space. 


Promotion: Amount budgeted for advertisin 
chures, etc. 


Freight: Advice from Gates. 


Antenna Tune-up: Estimate of consulting engineer. 
Furniture and fixtures: Amount budgeted for 
Gesks, typewriter, rues, Gesyesy, chairs, 
initial supplies, etc. 


Miscellaneous: Telephone, power, 
pert-time help, miscellaneous 
remote amplifier, etc. 
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TABLE OF CONTENTS 


STATEMENT OF ISSUES PRESENTED 
STATEMENT OF THE CASE 


ARGUMENT 


I. APPELLANT KSIG FAILED TO SHOW THAT THE PUBLIC 
WOULD BE INJURED BY THE LICENSING OF A SECOND 
STATION IN ITS AREA. 10 


A. The Commission Properly Declined To Include 
KSIG's “Need” Issue. 11 


B. At The Hearing KSIG Failed To Prove That 
Establishment Of A Second Station In Its 
Area Will Have A Harmful Effect On The 
Paramount Public Interest. 


II. THE CONCLUSION THAT RICE CAPITAL IS FINANCIALLY 
QUALIFIED TO CONSTRUCT AND OPERATE A DAYTIME, 
ONLY AM STATION IN CROWLEY, LOUISIANA HAS 
SUBSTANTIAL SUPPORT IN THE RECORD. 


CONCLUSION 
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IN THE UNITED STATES COURT OF APPEALS 
FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 23,766 


KSIG BROADCASTING COMPANY, INC., 
Appellant, 


Vv. 


FEDERAL COMMUNICATIONS COMMISSION, 
Appellee, 


BARTON W. FREELAND, SR., L. O. FREMAUX 
AND EDMOND M. KEIM, d/b as RICE CAPITAL 


BROADCASTING COMPANY, 
Intervenor. 


ON APPEAL FROM A DECISION OF THE 
FEDERAL COMMUNICATIONS COMMISSION 


BRIEF FOR APPELLEE 


STATEMENT OF ISSUES PRESENTED * 

1. Did the Commission's denial of appellant KSIG'’s 
request for a "need" issue violate any requirement of the 
Communications Act? 

2. Was the agency’s conclusion that KSIG failed to 
prove that the public would be injured by a second station in 
the area supported by the evidentiary record? 


3. Did the agency err in finding Rice Capital 


Financially qualified to operate the proposed station? 


ee 
* This case has not previously been before this Court. 


STATEMENT OF THE CASE 

Appellant, KSIG Broadcasting Company, Inc., operates a 
radio station in Crowley, Louisiana. In 1962 intervenor Rice 
Capital Broadcasting Company filed an application proposing 
establish a second station in that community. KSIG opposed 2 
Cupital*s application which was eventually granted by the Com- 
nission*s Review Board following a lengthy evidentiary hearing. The ° 
Board's decision, 17 F.C.C. 2d 759, granting Rice Capital's 
application was released on May 20, 1969 (A. 48). Since the 
Commission denied discretionary review, the Board’*s decision 
has “the same force and effect, and shall be ... enforced 
in the same manner as a Commission decision,” pursuant to 
Section 5(d) (3) of the Communications Act, 47 U.S.C. 155(d) (3). 
KSIG now appeals to this Court as permitted by Section 402¢b) 
of the Communications Act, 47 U.S.C. 402(b). 

Sinee 1955 KSIG has operated the only AM radio station 


in Crowley, Louisiana, and Acadia Parish. Crowley is the parish 


seat (A. 48). Station KSIG operates both during the day 


and night. In October, 1962, Rice Capital applied for a permit 


to construct a new station in Crowley. Rice Capital proposes 
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to operate only during the day; however, its station would serve 
large areas outside of Acadia Parish which are not already 
served by KSIG (A. 10). In December, 1962 KSIG filed a 
petition to deny or designate for hearing Rice Capital's 
application. Thereafter, the applicant and KSIG filed numerous 
other pleadings, amendments and supplements (A. 1). 

On July 26, 1966, the Commission released a Memorandum 
Opinion and Order, 4 F.C.C, 2d 592, designating Rice Capital's 
application for hearing (A. 1-7). In light of the applicant's 
extensive familiarity with the service area, its specific 
programming proposals and its contacts with local residents and 


leaders, the Commission refused to specify a Suburban programming 


l/ 
issue, which had been requested by KSIG (A. 2). It also 


found, contrary to KSIG's assertion, that the staffing pro- 
posals of the applicant were reasonable in light of the opera- 
tion proposed (A. 3-4). These findingsare not disputed on 
this appeal by KSIG although it does challenge the denial of an 


issue as to a “need” for a second station in the area. 


1/ To determine what efforts, if any, were made by the 

app licant t» ascertain the programming needs and interests 
of thecommunity and area to be served and the manner in which 
applicant proposes to meet such needs and interests. See 
Suburban Broadcasters, 30 F.C.C. 2d1021, affirmed sub nom. 
Henry v. F,C,C.. 112 U.S. App. D.c. 257, 302 F.2d 191 (1962). 


~ hs 
In refusing to specify the “need” issue the Commission 

observed that Rice Capital would not cause any electrical inter- 

ference so that there was no reason to balance the need for the 

service to be gained against that which would be lost. Also 

the applicant proposed to establish a second local outlet in 

a community which currently only has a single broadcast facility, 

ard “[t]he adverse effect, if any, that the proposed station would 

have on the public interest is a matter which may properly be 

considered under the Carroll issue [j.e., issue 1, infra, 

dealing with economic injury] in determining whether a grant 

of the proposal would result in a net loss or degradation of 

standard broadcast service to the area” (A. 4-5). 


The Commission designation order did specify the 


following issues for hearing (A. 6): 


1. To determine whether there are adequate 
revenues to support more than one standard 
broadeast station in the area proposed to 
be served by the applicant*s proposal with- 
out net loss or degradation of standard 
broadeast service to such area. 


To determine the basis of the applicant's 
(a) estimated construction cests, and 
estimated operating expenses for the first 
year of operation, 


To determine the basis for the applicant's 
estimated revenues for the first year of 
operation. 
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To determine, in light of the evidence 
adduced pursuant to the two foregoing issues, 
whether the applicant is financially qualified. 
To determine, in light of the evidence 
adduced pursuant to the foregoing issues, 
whether a grant of the application would 
serve the public interest, convenience, 
and necessity. 
The burden of proceeding and the burden of proof on 
Issue 1 was placed on KSIG,which had requested the Carroll 
2/ 
issue, and on Rice Capital as to all other evidentiary issues. 
KSIG, Rice Capital, and the Broadcast Bureau were 
parties to the evidentiary hearing which lasted about nineteen 
days. In his initial decision, 17 F.C.C. 2d 784, the hearing 
examiner adopted most of the Broadcast Bureau's proposed 


findings which recommended a grant of Rice Capital's 


application for a new AM station in Crowley (A. 8-7). As 


to the Carroll issue, the examiner noted KSIG's failure 


2/ KSIG asserts in its statement of the case (pp. 4-5) that 

all the issues designated were done so in response to its "prima 
facie showing.” It would appear, however, from a reading of the 
Commission's designation order that the financial qualification 
issues (Nos. 2, 3, and 4) were raised on the face of the application 
(See A. 2-3). Throughout its brief KSIG refers to its pleading 
allegations as a "prima facie showing." However, such averments 
should not be confused with evidentiary showings SESE SCe to 
cross-examination at a hearing. 
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to introduce any evidence on many aspects of that issue (A. 10, 42). 
On the basis of the evidence available, the examiner found that 
KSIG failed to show insufficient revenues available to support 
two AM stations and failed to show that there would be any 
diminution or loss of service to the public as a result of a 
grant of Rice Capital's application (A. 46). The examiner 
also resolved the financial issue in the applicant's favor 
concluding that the cost and revenue estimates were reason- 
able (A. 34). 

Extensive exceptions were filed by KSIG with the 
Review Board, while Rice Capital and the Bureau supported the 


examiner*s proposed grant (A. 50). After oral argument the 


Review Board released its decision, 17 F.C.C. 2d 759 (A. 48). 


At the outset the Board noted that the nature and number of 

KSIG?s exceptions had necessitated a detailed discussion of 

the hearing issues. In the interest of clarity and expedition 

the Board substituted its findings and conclusions on the 

financial issue. Additionally, while the examiner had mainly utilized 
the Bureau's proposed findings, the Board indicated that "the 
material KSIG adduced upon cross-examination and rebuttal is 


worthy of more explicit consideration" (A. 50). 
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After discussing both the financial and Carroll issues 


in considerable detail, the Board concluded that the public 


interest would be served by a grant of Rice Capital's applica- 
tion. It summarized its conclusion on the Carroll issue in 


the following passage (A. 77-78): 


¢ « »« we must conclude that KSIG has failed to 
provide probative evidence to support its claim 
that there are not sufficient revenues in the area 
to be served by the applicant*s proposal to support 
more than one standard broadcast station without 
net loss or degradation of standard broadcast service 
to the area and that, therefore, the respondent has 
not sustaired its burden of proof under the Carroll 
issue. As the court of appeals noted in Carroll 
Broadcasting Company v. F,C,C., supra, the burden 
of proof placed upon the respondent is indeed a 
heavy one in proceedings where an existing licensee 
offers to prove that the economic effect of another 
station would be detrimental to the public interest. 
KSIG has failed to demonstrate the lack of available 
revenues within Acadia Parish itself; to persuade 
the Board that the entry of a new station will not 
generate more revenues for the market; and to show 
the probable impact upon its present local revenues, 
except to the extent of $8,162. It has not attempted 
to demonstrate the number of its present advertisers 
who would divide their advertising budgets between 
station KSIG and the proposed station. Even if we 
restrict our consideration to Acadia Parish, as KSIG 
urges, the extent of the economic impact of the 
proposed Crowley station upon station KSIG is unknown; 
and, accordingly, the Board cannot determine the effect 
of the alleged impact upon station KSIG*s present 
program service. | (Footnote omitted.) 17 F.C.C. 2d 
at 779-780. 
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And the Board summarized its conclusion on the finan- 
cial issue as follows (A. 69): 


The evidence of record provides a reasonable 
basis for Rice Capital’s estimates of con- 
struction and first-year operating costs and 
for our conclusion that the applicant will 
have sufficient funds to meet anticipated 
costs. .. . Briefly stated, we have found 
that the applicant’s total cash requirement 
for construction and first-year operation 
amounts to $98,653.29; that Rice Capital has 
available funds of $20,000 in capital con- 
tributions by the partners, $65,000 under a 
bank line of credit and at least $13,653.29 
in advertising revenues, based upon statements 
of intent from potential advertisers; and that, 
therefore, the financial issues are resolved 
favorably to the applicant. Even if we were 
inclined to be most stringent in our deter- 
mination of available revenues, in excess of 
$7,400 in additional funds would be available 
to offset minor discrepancies in cost estimates. 
17 F.C.C. 2d at 771-772. 

3/ 
On November 13, 1969, the Commission refused to 


review (A. 86) the Board's decision, which therefore has 
the same force and effect as a Commission decision. 47 U.S.C. 


155(d) (3). This appeal followed. 


——— 
3/ Chairman Burch not participating, Commissioner Robert E. 
Lee absent, Commissioner Cox dissenting. 


EOE 
ARGUMENT 

Section 307(b) of the Communications Act of 1934, as 
amended, 47 U.S.C. 307(b), provides that “insofar as there is 
demand . . . the Commission shall make a fair, efficient, and 
equitable distribution of radio service among the states and 
communities.” In implementing this mandate the Commission has 
sought to effectuate its long established allocations goal of 
providing communities with both a first and second Att AM 
outlet. See, Notice of Proposed Rulemaking (AM), 19 F.C.C. 2d 
472, 480 (1969). It has explained that: "When a population 
center of substantial size is served by only one local transmission 
facility, it is wholly reasonable to conclude, without probing 
further, that a definite need exists for a second atin for local 
expression. The listener's opportunity to select among locally 
originated programs; the availability to civic authorities, public 


service organizations, and advertisers of more than one local radio 


medium: and the stimulus of competition in local radio. operations-- 


these are among the conspicuous needs which remain unsatisfied in 
sizable one-station communities.” Vermillion Broadcasting Co., 

7 Pike & Fischer, R.R. 602 b (1953). In Patchogue Broadcasting 
Co., 35 F.C.C. 8 (1963), the Commission held that a community of 
5,800 was of substantial size and entitled to a second local outlet 
under Section 307(b) even though the applicant would cause con- 


siderable interference to an existing station. 
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In this case Rice Capital’s application would carry 

out a basic allocation objective since it proposes a second local 

outlet in Crowley, Louisiana (population 15,617), the parish seat 

of Acadia Parish (population 50,300), and the proposed station 

does not cause any interference to other facilities. A 

hearing was ordered, however, because KSIG offered to BENS, 

under the standards established by Carroll and other Seeees 

that authorization of a second station in the community 

would injure the public, and because the Commission could not 

conclude on the basis of the showing in the application that 

Rice Capital was financially qualified. Extensive administrative 


proceedings were held on these issues. The Review Board 


finally concluded that a grant of the application would serve 


the public interest. KSIG now argues that (1) the Commission 


should have designated a hearing issue to ascertain whether a 
“need” for a second station exists in the area, and that (2) the 
agency acted in an arbitrary, capricious, and discriminatory manner 
in resolving the issues designated for hearing. We will show that 


there is no merit to KSIG's contentions. 


I. APPELLANT KSIG FAILED TO SHOW THAT THE PUBLIC 
WOULD BE INJURED BY THE LICENSING OF A SECOND 
STATION IN ITS AREA. 


4 / Carroll Broadcasting Co. v. F.C.C., 103 U.S. App. D.C. 346, 
258 F.2d 440 (1958); KGMO Radio-Television Inc. v. F.C.C., 119 

U.S. App. D.C. 1, 336 F.2d 920 (1964); Missouri-Illinois Broad- 
casting Co., 3 Pike & Fischer, R.R. 232 (1964) (A. 145). 
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A. The Commission Properly Declined To Include 
KSIG's "Need" Issue. 


Relying on what it characterizes as the Commission's 


restrictive policies of the past decade designed to control 


"overpopulation" and “overcrowding” in AM radio, KSIG argues 

that the Commission committed a reversible error in refusing to 
include an issue “on the need for a second station in Crowley.” 
(Br. 8-10, 15-25). The Commission's policies on which KSIG relies 
have not, as KSIG implies, sought to slow AM growth out of a 
protectionist concern for over-competition in the AM band. 

Rather, they seek a threefold goal of (1) maximizing AM service, 
(2) minimizing loss of service from electrical Prencerence and 
(3) encouraging AM growth in underserved areas. 

The most recent Commission action in this area has 
expressly recognized that ". . . one of the allocations objectives 
traditionally important in the Commission's consideration of 
applications” is providing a second local outlet, which the Rice 
Capital prop sal will do. Notice of Proposed Rulemaking (AM), 19 
F.C.C. 2d 472 at 480 (1969). Rice Capital’s proposal wEatetes 
none of the e.isting standards governing AM application grants. 

Nor does KSI“; even assert that it would contravene proposed 
standards were they relevant to consideration of Rice Capital's 
application. This distinguishes the present case from all the 
actions relied on at pages 22-23 of KSIG's brief. Moreover, the 


Commission was concerned in those actions with nighttime inter- 


an 
ference problems, and Rice Capital's proposal is for a daytime 
only station which will not cause interference. 

In denying KSIG's request for the "need" issue the 
Commission observed that Rice Capital's proposal did not cause 
interference, that it would provide a second local outlet 
for self expression, and that any likelihood that a grant would 
have an adverse effect on the paramount public interest could 


be shown under the Carroll issue which was designated for 


hearing (A.4-5). The Commission's action in refusing to specify the 


"need" issue clearly comports with past Commission and court 


decisions. 
3/ 
In 1939, the Commission's decision in F. W. Meyer 


expressly held that: 


- - - Nothing in the Communications Act, our 
rules_and regulations, or our policy requires 
a finding of a definite need to support the 
grant of an application. . .. The “public 


interest, convenience, or necessity” which the 
statute provides as a basis for a grant, cannot 
be construed as a mandate that actual necessity 
for the particular facilities must be shown. 
Neither the disjunctive form nor the public 
convenience as an independent factor is to be 
entirely ignored. Indeed, the words “public 
necessity" in the act are not to be construed 
narrowly, but rather as calling for the most wide- 


spread and effective broadcast service possible. 
7 F.C.C. 558 (Emphasis added.) 


2/ 7 F.C.C. 551 (reconsidering and reversing 7 F.C.C. 54u), 
appeal dismissed sub nom. Colorado Radio Corp. v. F.C.C., 73 
U.S. App. D.C. 225, 118 F.2d 24 (1941). 
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In 1957 the Commission reaffirmed this holding in South- 
eastern Enterprises, 22 F.C.C. 605, 610-611 (1957). It 
there noted that the Meyer rationale was subsequently | 
confirmed in F.C.C. v. Sanders Bros. Radio Station, 309 U.S. 
470, 474-476 (1940), when the Supreme Court indicated that 
the Communications Act “recognizes that the field of broadcast- 
ing is one of free competition . . . Congress has not, in its 
regulatory scheme, abandoned the principle of free competition.” 
The Court also indicated that "the broadcasting field ‘is open to 
anyone provided there be an available frequency over which he can 
broadcast without interference to others, if he shows his competency, 


the adequacy of his equipment, and financial ability to make good 


use of the assigned channel." See also Easton Publishing ©9- Vv. 


F.C,C., 85 U.S.App. D.C. 33, 35, 175 F.2d 344, 346 (1949). 


The "need" issue requested by KSIG should not be confused 
with a Suburban issue, supra, note 1, since the Commission found 


that the applicant had made efforts to ascertain and to serve the 


S7 KSIG's reliance on the Commission's 1936 decision:in Paris 
Broadcasting Co., 4 F.C.C. 422, is misplaced, since there the 
applicants lacked minimal familiarity with the community to be 
served and had made no efforts to ascertain the presence of 
commercial support for their proposal. Niagara Falls' Gazette 
Publishing Co., 4 F.C.C. 230 (1937), is similarly distinguishable 
from the present case. To the extent that those two cases may 
arguably be said to authorize a general "need" issue, ‘they have 
clearly been superseded by the doctrine of the Meyer decision, 


supra. 
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needs and interests of its potential listeners and KSIG does 
not dispute those findings. Similarly, the issue should not 
be confused with the Carroll question which was designated for 
hearing. 

In sum, contrary to KSIG's suggestion, the Commission 


has not adopted a rigidly protectionist policy in the AM radio 


band. Rather, under the Communications Act, as interpreted by 


the Supreme Court and this Court, competition in broadcasting 
ean only be restricted if it would have a detrimental effect 

on the public interest. And as we will show in the next part 
of our argument KSIG failed to make such a showing at the 


evidentiary hearing. 
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B. At The Hearing KSIG Failed To Prove That. 
Establishment Of A Second Station In Its. 


Area Will Have A Harmful Effect On The 
Paramount Public Interest. 


Fundamental to an allegation of competitive injury to 


an existing station is, as appellant concedes, not the: private 
injury itself but the harm, if any, to the public that will 
be brought about by injury to the broadcaster, As this Court 
stated in Carroll, supra: 


Private economic injury is by no means always, 
or even usually, reflected in public detriment. 
Competitors may severely injure each other to 
the great benefit of the public. 

* * * 
Of course the public is not concerned with 
whether it gets service from A or from B or 
from both combined. The public interest is | 
not disturbed if A is destroyed by B, so long 
as B renders the required service. The public 
interest is affected when service is affected. 
103 U. S. App. D.C. at 349-50, 258 F.2d at 443-44, 


This Court recognized in the Carroll case that the burden 
placed on an existing station making such an allegation 

is a heavy one, and in Southwestern Operating Co. v. F.C.C., 
122 U.S. App. D. C. 137, 138, 351 F.2d 834, 835 (1965), it 
indicated that "indeed, the temptation to an existing ‘station 
to postpone as long as possible the advent of competition 


warrants special care by the Commission in the scrutiny of 


Gu 
SL 

requests for hearing in Carroll circumstances.” Accordingly, 

pursuant to 47:U.S.C. 309 (e)}, the burden of proof on the 


Carroll issue was placed on KSIG which had raised that question. 


And prior to going to hearing, KSIG was given notice of the 
8/ 


type of facts required to meet the issue. 


"To license two stations where there is revenue for 
only one may result in no good service at all.” Carroll, supra, 
103 U.S. App. D.C. at 349, 258 F.2d at 443 (1958). KSIG, there- 
fore, had to show sources of the potential revenue for the 
existing and proposed facilities. It introduced in evidence 
a map showing the areas served by the existing and the proposed 
station (A. 215). The map clearly indicates that substantial 
areas which will receive Rice Capital's proposed service are 
not presently served by KSIG. Thus Rice Capital has potential 
revenue areas not in competition with KSIG. KSIG offered no 
evidence as to the extent of potential revenue from such areas. 
Therefore, the Review Board was “unable to conclude that there 
would not be some measurable economic support for Rice Capital's 
_7/ Attempts by existing stations to use the processes of the 
Commission to delay or prevent the authorization of competitive 
services have posed a perennial problem for the agency. See 
e.g., Administrative Procedure in Government Agencies, Monograph 
No. 3, S. Doc. 186, 76th Cong., 3d Sess., Part 3, pp. 16-17; H. 
Rept. No. 1800, 86th Cong., 2d Sess., p. 9. 


_8/ Commission's letter of August 13, 1964 to KSIG and attachment 
(A. 143). 
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proposed station within this differential area" (A. 70A). It 
found KSIG had not met the burden under this issue because it 
premised its case on the assumption that both stations would 

seek revenues only from the same area, whereas its own 

evidence showed this premise to be invalid (A. 70A).. 

Rice Capital will serve portions of ten Louisiana 
parishes, yet KSIG offered evidence as to population, retail 
sales, business and existing advertising revenue for only one 
of the ten parishes to be served (A. 70A). This, despite the 
clear notice of the issue's requirements which KSIG received 
prior to the outset of the hearing (A. 143). Moreover, KSIG's 
general manager testified that while its audience extended beyond 
its service area, it does not even solicit advertising in some 
towns within its service area (Tr. 1725-1726). 

Other examples of KSIG's failure to meet its burden 
under the Carroll issue were set forth by the Board in its 
decision. Within Acadia Parish alone there are 875 businesses 


required to collect state sales tax. KSIG argued that 435 of 


these businesses are not potential advertisers. The Board 


rejected this contention because, inter alia, some of these 
businesses do in fact advertise on stations other than KSIG. 


Of the other 440 businesses KSIG argues only 194 may be considered 
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valid potential advertisers because that is the number which 

presently advertise on KSIG (A. 75). In sum, KSIG argued that 

revenue production by Rice Capital would per se be at the expense 

of KSIG because it arbitrarily assumed Rice Capital's potential 

revenue sources to be only those sources currently supporting KSIG. 

The Review Board rejected this argument on the ground that it 

was based on a premise which was not supported by evidence (A. 74-76). 
KSIG maintained that it would lose $9,362 in annual reve- 

nues from some existing advertisers because of their personal ties 

with Rice Capital's principals (A. 76). However, KSIG's annual 

payments to its two owners in 1966 was $26,961.52 (A. 21-23); addit- 

tionally, one of the owner's mothers received a $5,200 a year as 

an assistant to staff members earning less money (A. 77). In. 

fact, evidence of the advertiser's own intent indicated that at 

most a loss of $8,162 (A. 77), and the Board further found that: 

_9/ Findings as'to income to principals is by no means meant 

to imply approval or disapproval of the amount or rate of 

income to principals realized from a station's operations. 

However, when a licensee asserts that the advent of competition 

from a rival licensee will cause it to degrade its programming 

it is necessary to view that allegation in light of the return 

to principals realized by the licensee. Carroll v. F.C.C., 

supra, does not indicate that licensees may degrade service to the 


public while maintaining profit levels whenever faced with 
competition. 
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[his loss will not affect station KSIG's present 
programming since it has already been more than 
offset by savings accruing from changes which 

have been introduced in anticipation of the initia- 
tion of a new Crowley station. Specifically, the 
$5,200 salary of Mr. Basso's mother has been 
eliminated for she is no longer employed at the 
station; Scholl's previous salary of $750 a month 
has been reduced to $400 a month; and Basso now 
receives 10 percent of the station's gross revenues 
rather than the $18,000 salary he drew in 1966. (A. 77) 


After reviewing the examiner's findings, in the light 
of KSIG's exceptions, the Board concluded “that KSIG has failed 
to provide probative evidence to support its claim that there 
are not sufficient revenues in the area to be served by the 


applicant's proposal to support more than one standard broadcast 


station without net loss or degradation of standard broadcast 


service to the area” (A. 77). 

Contrary to the appellant's assertions the Board's 
decision does reveal that it did consider the evidence. offered 
by KSIG in reaching its conclusion. The hearing mecond in this 
proceeding consists of 2177 pages of testimony plus depositions 
and 85 exhibits. Appellant, KSIG, filed 74 proposed findings and 
a 26 page reply to the findings. Later it filed 79 pages of 
exceptions to the examiner's initial decision all of which were 


ruled on by the Review Board. Apparently KSIG feels that some of the 
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Board's rulings were erroneous, but it does not identify which 
oe Insofar as KSIG asserts errors in the Review Board's treat- 
ment of the evidence which can be identified or related to the record, 
such assertions are without merit. Thus KSIC asserts (pp. 43- 
45) that the Board failed to consider "KSIG’s extensive public 
service operations . . ." The examiner made detailed findings 
as to KSIG's public service programming and to its assertions 
of loss of such programming (A. 24-29). KSIG's exceptions nos. 
19, 21 through 25 dealt with these findings (A. 80). Since 
the Board adopted many of the examiner's findings in ruling on 
these exceptions, KSIG's contention that the Board “erred in 
making no findings whatsoever” on "public service operations” 
is frivolous. . Equally erroneous are the contentions (p. 44) 
that the Board ignored KSIG's “showing” (1) in regard to alleged 
diminution of service and (2) inability of Rice Capital to 
replace any lost service. The Board did rule on this showing. 
(See A. 24-29, 69-70, 74-78, 8Q) 
I07 Rule 28(a)(4) of the Federal Rules of Appellate Procedure 


requires appellant's brief to contain citations to the “parts of 
the record relied on." And this Court has indicated that ". .. 
[I]t is the function of the brief--with appropriate references 

to the printed record--to point out specifically the evidence 
upon which the appellant relies, the findings to which he objects, 
and, if he desires to do so, for purposes of analysis and argu- 
ment, to suggest appropriate findings which should have been made.” 
Florida Broadcasting Co. v. F.C,.C., 71 U.S. App. D.C. 231, 233 
(1939), 109 F.2d 668, 670 . KSIG's brief clearly fails to meet 
this standard of specificity and renders a meaningful reply to 
both its Carroll and financial qualifications arguments extremely 
difficult. 
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In essence, KSIG seems to argue that, contrary to the 


detailed findings of both the examiner and the Review Board 


it did meet its burden under the Carroll issue. The 

Board's decision in view of the Commission's refusal to grant 
diseretionary review, is entitled to great weight by this Court. 
Consolo v. Federal Maritime Commission, 383 U.S. 607, 618-621 
(1966). Its “conclusions were amply supported by underlying 
findings of fact, in turn predicted upon substantial evidence 

of record” and hence should be affirmed. Lorain Journal Co. v. 
F.C.C,, 122 .S. App. D.C. 127 at 129 , 351 F.2d 824 at 826 
(1965). Since KSIG has failed to show that the Board’s conclusions 
lack substantial support in the record the decision should be 


affirmed. 
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FINANCIALLY QUALIFIED TO CONSTRUCT AND 
OPERATE A DAYTIME ONLY AM STATION _IN 


CROWLEY, LOUISIANA HAS SUBSTANTIAL 
SUPPORT IN THE RECORD 
An applicant for a radio station must show that he has 

the financial qualifications prescribed by the Commission to 
operate a radio station. WEBR, Inc. v. F,C.C., __ U.S. App. 
D.C. __, __, 420 F.2d 158, 168 (1969). As the Commission stated 
in the order designating this case for hearing “an applicant [is] 
financially qualified if it can show that it has sufficient funds 
to complete construction and to meet all fixed charges and operating 


expenses during the first year of operation [1] either by proof 


that adequate funds are available and committed to the proposed 


station for this purpose without income or [2] by convincing 


evidentiary showing that the available and committed funds will 
be supplemented by sufficient . . . revenue to enable the appli- 
cant to discharge its financial obligations during the first year. 
Ultravision Broadcasting Co., et al., 1 FCC 2d S44, 5S RR 2d 343 
(1965)." (A. 3). 

Since the financial issue turns on prediction of future 
costs and revenues instead of ascertainment of past events, there 
exists a range of reasonable conclusions, not one correct answer. 


For example, in Ultravision Broadcasting Co., et al., 11 F.C.C. 2d 
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394, 395-397 (1968) , the applicant's estimate of its costs was 
roughly $435,000; its competitor argued that this was under- 
estimated by at least $575,000. The examiner found a reasonable 
estimate to be $441,000, and the Review Board found a reasonable 
estimate to be $491,000, a figure proposed by none of ‘the parties. 
This Court affirmed the reasonableness of the Board's :determina- 


tion in WEBR, Inc. v. F.C.C,, 


U.S. App. D.C. » 402 F.2d 
158 (1969). 

Although KSIG couches many of its arguments on the 
financial qualifications question in procedural terms: we will 
show that it really disagrees with the weight given to some 
evidentiary matters. And this Court has held that when a question 


involves a broadcaster's qualifications “within fairly broad 


limits, the relative weight to be given to all the relevant 


tactors presented mst lie in the sound discretion of the Commis- 
sion” KIDD v. F.C.C., 112 U.S. App. D.C. 288, 289, 302 F.2d 873, 
874 (1962). | 

In its argument KSIG maintains that the Board should 
have made a de novo determination only if it could accept “KSIG's 
showing in toto except where it might arguendo be inherently 
ineredible.” (Br. 26, 28). No legal authority is cited for this 


unique proposition. At another point it argues that the Board 
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went “beyond facts of record" without identifying the extra 
record facts (Br. 29). Similarly, although it complains that 
the examiner erred in excluding several exhibits (Br. 27, et seq.), 
KSIG does not identify the exhibits which were excluded, nor does 
it give the reasons why the exhibits should have been received 
in evidence. Much of KSIG's argument attacks the factual basis 
of the agency's decision and therefore requires a detailed factual 
response. 

"In light of KSIG's extensive exceptions,” the Review 
Board indicated that it would “consider the financial qualifica- 
tions de novo." It made extensive findings of fact. It found 
Rice Capital's financial needs to be $98,653.29 (A. 65-66). To 
meet this requirement the Board found that Rice Capital could 
rely on capital contributions of $20,000 and a $65,000 line of 


credit leaving a deficit of $13,653.29, which could reasonably 


be expected to be defrayed by advertising revenues (A. 65-68). 


Based on commitments from advertisers in the area, the 

Board found that Rice Capital could rely on $21,105 from first 
year advertising revenue even if it were assumed that KSIG had 
established the various alleged defects in Rice Capital's showing 
of advertiser commitments (A. 66-68). On this basis the 


Board concluded that “[e]ven if we were inclined to be most 
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stringent in our determination of available revenues, in excess 
of $7,500 in additional funds would be available to offset 
minor discrepancies in cost estimates” (A. 69). 

As previously noted KSIG took detailed exceptions 
(nos. 28-30, 39-40) to the examiner's findings as to the expected 
construction and first-year operation expenses (A. 81-82). The 
Review Board dealt in detail with each and every one of these 
exceptions (A. 50-66) substituting its detailed 
analysis for the examiner's findings and conclusions 
(A. 50). KSIG now challenges the reasonableness of some of 


the cost estimates utilized by the Review Board. Central 


to KSIG's argument is the contention that the cost estimates 


presented by its general manager, Mr. Basso, were not 


accorded sufficient weight by the Board. However, the Syeee ey 
t / 


cost estimates were also supported by an experienced broadcaster. 
Thus the Review Board observed that (A. 60): 


While the estimates of Basso, an experienced 
broadcaster familiar with the market to be 
served, are to be considered (see Theodore 
Granik, 2 F.C.C. 2d 515, 517, 6 R.R. 2d 930, 
933-34 (1966)) they are not necessarily deter- 
minative, especially where, as here, the 
applicant s projections are neither patently 
unreasonable nor based upon the estimates of 


a person who is a stranger to the market in 
question. 


11/7 In Chapman Radio and Television Company, 19 F.C.C. 2d 157 (1969), 
relied on by appellant, the Board rejected an applicant's estimate of 
film costs based on information from unidentified sources in favor of 
estimates testified to by two broadcasters experienced in the purchase 
of films where the applicant's estimate was one-fifth of that of the 
experienced film buyers". 
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Therefore the Board reached its own conclusions on the 
reasonableness of the various estimates and made specific 
findings on each item. 
KSIG urges that the Board erred in finding reason- 
able an estimate for a chief engineer's salary of $110 a week 
(Br. 28, note 2). KSIG's general manager testified, "This 


may be picayunish, but we didn't think $110 a week would get 


an engineer to build a radio station. We used $115, and I 


think that is rather low, too, but we just put it in.” (A. 
262). No support for KSIG's manager's contention was offered 
and the record shows that KSIG has for five years relied on a 
chief engineer on a contract basis for $1,800 a year 

(A. 23). 

KSIG also asserts (Br. 33) that its estimate for 
insurance costs “was based upon a quotation supplied by a local 
insurance company for a Louisiana corporation.” But Rice 
Capital's own estimate was also obtained from a local insurance 
agency (A. 226-227) and was not shown to be unreasonable. The 
mere fact that two estimates obtained from equally appropriate 
sources differ does not mean that the applicant's estimate must 
be rejected by the Board. 

Some of KSIG's arguments are based on no more than a 
misreading of the record. For example, it erroneously asserts 


(Br. 37) that the Board did not include the applicant's trans- 
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mitter site rental expenses incurred during the hearing. 

See, A. see Other contentions such as its thesis 

as to a production studio and tools and equipment (Br. 37) 
were thorough!y considered by the Review Board (A. 52-53 and 
n. 8) and no basis is offered to challenge the reasonableness 
of the Board’s determination as to these items. 

We turn next to KSIG's argument that the examiner 
erroneously excluded several exhibits which went to the financial 
qualifications issue (Br. 27 et seq.). A review of the hearing 
transcript reveals that KSIG's exhibit number 65 was rejected 


by the hearing examiner. This exhibitcontained a survey of the 


nature of physical facilities in Louisiana radio stations made 


by Mr. Basso. It was rejected because there was no issue as to the 
adequacy of Rice Capital's physical plant and the exhibit con- 
tained no cost or expense information and no information as to 
a first-year operation which would be relevant to the financial 
qualification issue (Tr. 1963). The Review Board affirmed the 


examiner’s ruling (A. 52-53 n. 8 and 54-55), Ruling on 
Exception 38): and KSIG points to no error in this ruling. 


12/ The Board did find it unduly stringent to charge Rice 
Capital for rental payments from the close of record . 

until constructicn has begun (A. 58). And the site 

rental of $70U a year which might be incurred during 

the indeterminate post-hearing to construction period must 
be balanced against the fact that "in excess of $7,400 in 
additional funds would be available to offset minor discre- 
pancies in cost estimates.” (A. 69). 
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Exhibit 67 (A. 218-219) was a letter from Mr. Basso 
soliciting an estimate for construction of a transmitter 
building which differed from the construction proposed by Rice 
Capital. For this reason it was rejected (Tr. 2000-02, 2066). 
KSIG accepted: (No. 29) to the examiner's findings as to the 
cost of the transmitter structure,but made no objection to the 
exclusion of its exhibit 67. KSIG does not assert error in 
the Board's findings as to the cost of the transmitter structure 
(A, 54). 

Exhibit 69 (A. 221) was a list of fifteen items of 
estimated construction expenses, nine of which were identical to 
Rice Capital’s estimates. The items with differing estimates 
(e.g-, Chief engineer's salary) are all discussed in detail by 
the Board (A. 55 and nn. 10 and 11, and 55-58 and notes therein). 

Exhibit 70 (A. 222-224) contained a list of estimates 
for Rice Capital*s first year operating expenses. The salary 
estimates for various personnel agree with those found by the 
Review Board in sume instances (e.g., managing partner, salesman) 
and disagree in others (e.g., chief engineer). The Board dis- 


cussed in detail] the reasons for adopting the figures it did 


(A. 39-60) and KSI!. does not argue that the Board's 


results are unreasonable. Likewise in those areas of non- 


salary operating expenses where the Board found reasonable 
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estimates which differed from those stated by Exhibit 79, the 
reasons for the non-persuasiveness of KSIG's Bere amen 
fully stated by the Board (A. 60-64). 

Exhibit 71 (A. 225) was an estimate from an insurance 
company for "a Radio Broadcasting station" solicited by Mr. Bassu. 
It did not indicate whether it was related to Rice Capitals 
insurance needs and therefore the examiner rejected it. In 
our review we have found no exception to the examiner's 
ruling by KSIG. Additionally, the Review Board found 
sufficient funds for first-year insurance 2zosts and KSIG 
has not demonstrated that this finding is unreasonable 


(A. 62-63). 


Two other exhibits numbers 64 and 68 were received in 


evidence and discussed at length in the Review Board's decision 


(A. 216-217, 220, 52-53 and n. 8 and 54-55). Thus, there is no 
merit to KSIG's assertion (Br. 29--30) that the Review Roard 
considered KSIG's exhibits and testimony only to a “limited 
extent.” The Review Board reviewed the record de novy on the 
financial qualifications issue. A reading of the Board's decision 
establishes that in arriving at its cost estimates it considered 
the contentions advanced by KSIG both in its exhibits’ and in the 
testimony of Mr. Basso. That the Board did not adopted all of 


KSIG's proposed findings is true. However, this does not 
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establish KSIG*s contention that the agency acted in an 


arbitrary, capricious and discriminatory manner in resolving 


the issue. 


CONCLUSION 
For ‘the foregoing reasons,the Commission's decision 
granting the application of intervenor Rice Capital Broadcasting 
Company should be affirmed. 
Respectfully submitted, 
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